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United States District Court for the Western

District of Washington, Northern Division.

No. 12,781.

HARRY A. CARLSON,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

*Page-number appearing at the foot of page of original certified

Transcript of Record.
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COMPLAINT.

To tlie Honorable Judges of the United States

District Court for the AVesteni District of

Washington, Northern Division.

Phiintiff conipk^ins of defendant, and for cause

of action avers:

I.

That the plaintiff is a citizen of the United States

of America, and for more than two years last past

has been and now is a citizen and resident of the

City of Seattle, County of King, and within the

jurisdiction of the United States District Court

for the Western District of Washington, Northern

Division.

II.

That on or about the tirst day of October, 1907,

the plaintiff enlisted in the Army of the United

States and served his term of enlistment, and was

thereafter, on the oOth day of September, 1910,

lioTiorably discharged by reason of the expiration of

his term of service. That thereafter on or about

the 24th day of elune, 1916, the plaintiff enlisted

in the National Guard for the State of Washington,

and served continuously in such National Guard

until the 2d day of April. 1917, and while so serving

in the National Ouard of Washington was called

into the Federal services of the defendant. United

States of America in the armed active forces of the

defendant. United States of America, for the pur-

pose of serving in the war then [2] existing be-
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tween the United States of America and the Im-
perial German Government, and that subsequent

thereto while he so continued in such sei'vice, and

on the 28th day of April, 1917, at Seattle, Washing-

ton, the plaintiff was discharged from the Army of

the United States of America upon a surgeon's cer-

tificate of disability.

III.

That while so serving and in line of duty, the

plaintiff was exposed to sickness and disease, and

in line of duty contracted disease which rendered

him totally and permanently disab^led from follow-

ing continuously a substantially gainful occupation,

and that since his discharge from the Army of the

United States of America, plaintiff' has been treated

in different United States Veterans' hospitals, and

private hospitals, and by diff'erent United States

Veterans' Bureau physicians and surgeons, and

by private phj^sicians and surgeons, but the plain-

tiff is now, and at all times since his discharge has

been so permanently and totally disab^'led, and that

such disability was incurred at a time when plain-

tiff was on duty with the active armed forces of

the said defendant. United States of America.

IV.

That under the terms of the War Risk Insurance

Act as amended the plaintiff is deemed to have ap-

plied for and to have been granted by the defendant

insurance in the amount of $25.00 per month and

payable to the plaintiff for the duration of his life,

and that by reason of such total and permanent
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disability of plaintiff such insurance matured, ac-

crued and became payable to plaintiff from the de-

fendant in April of 1917.

V.

That there is now due and owing to the plaintiff

from the [3] defendant upon such insurance the

sum of $5,500.00, covering a period of 140 months

from April, 1917, to December, 1928, and there is

now due and owing the plaintiff from the defendant

insurance in the sum of $25.00 per month from the

date hereof for the duration of his life.

VI.

That notwithstanding the facts aforesaid the said

defendant. United States of America, has refused

to pay plaintiff on demand the said insurance, and

that after an unreasonable delay by the United

States Veterans' Bureau a disagreement exists be-

tween the United States Veterans' Bureau and the

plaintiff over the payment of said insurance.

VII.

That no suit or action other than this has been

commenced by any person against the United States

of America on account of the matters and things

herein pleaded.

VIII.

That a reasonable attorney's fee should be al-

lowed by the Court for the plaintiff's attorney.

WHEREFORE, plaintiff prays judgment against

the defendant in the total sum now due of $3,500.00,

and the sum of $25.00 per month for the duration of
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plaintiff's life, and for a reasonable attorney's fee,

and for his costs and disbursements herein.

GEORGE E. MATHIEU,
Attorney for Plaintiff. [4]

State of Washington,

County of Walla Walla,—ss.

Harry A. Carlson, being first duly sworn, upon

oath, deposes and says that he is the plaintiff herein

;

that he has read the foregoing complaint, knows the

contents thereof, and believes the same to be true.

HARRY A. CARLSON.

Subscribed and sworn to before me this 17th day

of November, 1928.

[Notarial Seal] GRACE G. REEDER,
Notary Public in and for the State of Washington,

Residing at Walla Walla, Wn.

[Endorsed] : Filed Dec. 1, 1928. [5]

[Title of Court and Cause.]

ANSWER.

Comes now the United States of America, de-

fendant above named, by Anthony Savage, United

States Attorney for the Western District of Wash-

ington, and Tom DeWolfe, Assistant United States

Attorney, for the same District, Northern Division,

and Lester E. Pope, Regional Attorney for the

United States Veterans' Bureau, and for answer
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to the plaintiff's complaint herein admits, denies

and alleges as follows:

I.

For answer to Paragraph I of the plaintiff's

complaint, denies that it has sufficient information

or knowledge to form a belief as to the truth or

falsity of the allegations therein made; therefore

denies the same.

II.

For answer to Paragraph II of the plaintiff's

complaint, defendant denies each, every and singu-

larly, the allegations therein contained.

III.

For answer to Paragraph III of the plaintiff's

complaint, defendant denies each, every and singu-

larly, the allegations therein contained. [6]

IV.

For answer to Paragraph IV of plaintiff's com-

plaint, defendant denies each, every and singu-

larly, the allegations therein contained.

V.

For answer to Paragraph V of plaintiff's com-

plaint, defendant denies each, every and sing-ularly,

the allegations therein contained.

VI.

For answer to Paragraph VI of plaintiff's com-

plaint, defendant denies each, every and singularly,

the allegations therein contained, except that it ad-

mits that a disagreement exists between the plain-

tiff and the United States Veterans' Bureau.



vs. Harry A. Carlson. 7

VII.

For answer to Paragraph VII of plaintiff's com-

plaint, defendant denies that it has sufficient knowl-

edge or information upon which to form a belief

as to the truth or falsity of the allegations therein

contained; therefore denies the same.

VIII.

For answer to Paragraph VIII of the plain-

tiff's complaint, defendant alleges that the allow-

ance of an attorney's fee is within the discretion

of the Court subject to the limitation of section 500

of the World War Veterans' Act, as amended.

WHEREFORE, having fully answered the com-

plaint of [7] the plaintiff herein, the defendant

prays that this action be dismissed, and that the

defendant may go hence without day and recover

its costs and disbursements herein.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

LESTER E. POPE,
Regional Attorney, United States Veterans' Bu-

reau.

United States of America,

Western District of Washington,

Northern Division,—ss.

Tom DeWolfe, being first duly sworn, on oath

deposes and says: That he is an Assistant United

States Attorney, and as such makes this affidavit

on behalf of the defendant United States of
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America; that he has read the foregoing answer to

the plaintiff's complaint, knows the contents thereof

and believes the same to be time.

TOM DeWOLFE.

Subscribed and sworn to before me this 8th day

of Febiniaiy, 1929.

[Seal] S. M. H. COOK,
Deputy Clerk, United States District Court, West-

ern District of Washington.

Received a copy of the within answer this 8 day

of Feb., 1929.

GEORGE E. MATHIEU,
Attorney for Pltf.

[Endorsed] : Filed Feb. 11, 1929. [8]

[Title of Court and Cause.]

VERDICT.

We, the jury in the above-entitled cause, find for

the plaintiff and fix the date of his permanent and

total disability after April 6th and before April

28th, 1917.

H. C. LaRUE,
Foreman.

[Endorsed]: Filed Feb. 26, 1930. [9]
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[Title of Court and Cause.]

(EXCERPT FROM RECORD OF TRIAL.)

ORDER EXTENDING TIME SIXTY DAYS
FOR LODGING BILL OF EXCEPTIONS.

Now on this 26tli day of February, 1930, trial of

the above-entitled cause is resumed pursuant to

adjournment with all jurors and parties present.

* * * The defendant is given sixty days within

which to lodge its bill of exceptions.

Journal No. 17, at page 919. [10]

In the District Court of the United States, West-

ern District of Washington, Northern Division.

No. 12,761.

HARRY A. CARLSON,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

JUDGMENT.

This cause having come on for trial in the above-

entitled court before a jury which was duly em-

paneled on the 25th day of February, 1930, the

cause having been continued and submitted to the

jury on the 26th day of February, 1930, and the
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jury having returned a verdict substantially as fol-

lows :

"We, the jury in the above-entitled cause,

find for the plaintiff and fix the date of his

permanent and total disability after April 6th,

and before April 28th, 1917.

H. C. LaRUE,
Foreman. '

'

and it appearing to the Court that the plaintiff is

entitled to a judgment on the verdict,

—

Now, therefore, it is ORDERED, ADJUDGED
AND DECREED that the plaintiff have judgment

against the United States of America in the sum of

Thirty-nine Hundred and 00/100 ($3900.00) Dol-

lars, and

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that the plaintiff's attorney,

George E. Mathieu, is entitled to receive from said

judgment a reasonable attorney's fee for his ser-

vices in the above-entitled action, in the sum of

$390.00, being ten per cent of said $3900.00, and

that the said George E. Mathieu is entitled to re-

ceive the further sum of ten per cent on each and

every payment in addition to the said sum of

$390.00 hereafter made by [11] defendant to the

plaintiff, his heirs, executors and assigns in conse-

quence of or as a result of the entrance of this

judgment, said payments are to be made as by

law in such case provided. Attorney's fees are

directed to be paid to Mathieu by consent of Flood

in open court.
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To all of which defendant excepts and exception

allowed.

Done in open court this 14th day of March, 1930.

(Signed) JEREMIAH NETERER,
Judge.

O. K.—GEORGE E. FLOOD.

[Endorsed] : Filed Mar. 14, 1930. [12]

[Title of Court and Cause.]

STIPULATION FIXING TIME TO LODGE
PROPOSED BILL OF EXCEPTIONS AND
EXTENDING TERM OF COURT (JUNE
1, 1930).

IT IS HEREBY STIPULATED between the

parties to the above-entitled action, by and through

their respective attorneys of record, that the defend-

ant may have up to and including June 1, 1930, in

which to lodge its proposed bill of exceptions herein

;

AND IT IS FURTHER STIPULATED that the

present term of court may be deemed extended for

that purpose.
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Dated at Seattle, Washington, this 11th day of

April, 1930.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Atty.

LESTER E. POPE,
Regional Attorney, U. S. Veterans' Bureau.

GEORGE E. FLOOD,

-x. GEO. E. MATHIEU,
Attorneys for Plaintiff.

Received a copy of the within stipulation this

11th day of April, 1930.

GEO. E. FLOOD,
GEORGE E. MATHIEU,

Attorneys for Pltf

.

[Endorsed] : Filed Apr. 14, 1930. [13]

[Title of Court and Cause.]

ORDER FIXING TIME TO LODGE PRO-
POSED BILL OF EXCEPTIONS AND EX-
TENDING TERM OF COURT (JUNE 1,

1930).

Upon application of the defendant herein, and

pursuant to stipulation of both parties,

—

IT IS HEREBY ORDERED that defendant

herein may have up to and including June 1, 1930,

in which to lodge its proposed bill of exceptions

herein

,
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AND IT IS FURTHER ORDERED that the

present term of court may be deemed extended for

that pui'pose.

Done in open court this 14th day of April, 1930.

JEREMIAH NETERER,
United States District Judge.

Received a copy of the within order this 11th day

of April, 1930.

GEO. E. FLOOD,
GEORGE E. MATFIEU,

. Attorneys for Pltf

.

[Endorsed] : Filed Apr. 14, 1930. [14]

[Title of Court and Cause.]

MOTION FOR NEW TRIAL.

Comes now the defendant, the United States of

America, by Anthony Savage, United States At-

torney for the Western District of Washington,

Northern Division and Tom DeWolfe, Assistant

United States Attorney for said district and divi-

sion, and Lester E. Pope, Regional Attorney, United

State Veterans' Bureau, and petitions the Court

for an order granting a new trial in the above-en-

titled cause, for the following reasons, to wit

:

1. Error in law occurring at the trial and duly

excepted to by the defendant.
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2, Insufficiency of the evidence to justify the

verdict.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

LESTER E. POPE,
Regional Attorney, United States Veterans' Bu-

reau.

Received a copy of the within motion this 15 day

of April, 1930.

GEORGE E. MATHIEU,
Attorney for Pltf

.

Received a copy of the within motion this 15th

day of April, 1930.

GEORGE E. FLOOD,
Attorney for Pltf.

[Endorsed] : Filed Apr. 15, 1930. [15]

[Title of Court and Cause.]

ORDER OF APRIL 21, 1930, CONTINUING
DEFENDANT'S MOTION FOR NEW TRIAL.

Now on this 21st day of April, 1930, Cameron

Sherwood, Assistant United States Attorney, ap-

pearing for the defendant, IT IS HEREBY OR-

DERED that hearing on defendant's motion for

new trial be and the same is continued over one

week on request of the Government.

Journal No. 18, at page 106. [16]
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[Title of Court and Cause.]

ORDER OF APRIL 28, 1930, CONTINUING
DEFENDANT'S MOTION FOR NEW
TRIAL.

Now on this 28th day of April, 1930, Cameron

Sherwood, Assistant United States Attorney, ap-

pearing for the defendant, IT IS HEREBY OR-
DERED that hearing on defendant's motion for

a new trial be, and the same is continued over one

week by agreement.

Journal No. 18, at page 130. [17]

[Title of Court and Cause.]

ORDER OF MAY 5, 1930, CONTINUING DE-
FENDANTS MOTION FOR NEW TRIAL.

Now on this 5th day of May, 1930, George E.

Flood, Esq., being present for the plaintiff, and

Tom DeWolfe, Assistant United States Attorney,

appearing for the defendant, IT IS HEREBY
ORDERED that hearing on defendant's motion

for new trial be, and the same is continued over

one week on request of the plaintiff and the Gov-

ernment consenting thereto. One week is allowed

plaintiff to lodge amended bill of exceptions.

Journal No. 18, at page 154. [18]
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[Title of Court and Cause.]

ORDER OF MAY 12, 1930, CONTHsTUING
DEFENDANT'S MOTION FOR NEW
TRIAL.

Now on this 12th day of May, 1930, Tom De-

Wolfe, Assistant United States Attorney, appearing

for the defendant, IT IS HEREBY ORDERED
that hearing on defendant's motion for new trial

be, and the same is continued over one week by

agreement.

Journal No. 18, at page 177. [19]

[Title of Court and Cause.]

ORDER OF MAY 13, 1930, FIXING MAY 26,

1930, AS DATE FOR SETTLING BILL OF
EXCEPTIONS.

Now on this 13th day of May, 1930, the Clerk

presents proposed bill of exceptions and proposed

amendments in the above-entitled cause, to the

Court and IT IS ORDERED that May 26, 1930,

be set as the date for settlement thereof.

Journal No. 18, at page 183. [20]
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[Title of Court and Cause.]

ORDER OF MAY 19, 1930, CONTINUING
MOTION FOR NEW TRIAL.

Now on this 19th day of May, 1930, Cameron

Sherwood, Assistant United States Attorney, ap-

pearing for the defendant, IT IS HEREBY
ORDERED that hearing on the defendant's motion

for new trial be, and the same is continued over

one week on request of the plaintiff.

Journal No. 18, at page 196. [21]

[Title of Court and Cause.]

ORDER OF MAY 26, 1930, CONTINUING SET-

TLING BILL OF EXCEPTIONS.

Now on this 26th day of May, 1930, upon motion

of Jeffrey Heiman, Assistant United States Attor-

ney, IT IS ORDERED that hearing on defendant's

motion for new trial and for settling bill of excep-

tions be, and the same is continued over one week.

Journal No. 18, at page 231. [22]
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[Title of Court and Cause.]

DOCKET ENTRY OF JUNE 2, 1930, RE MO-
TION FOR NEW TRIAL.

FILINGS—PROCEEDINGS.
Date.

Month Day Year.
* * * * * * * * * * *

Jun. 2, 1930. Gov't waives argument on motion

for new trial. Motion denied.
* * * * * ** * * * *

[221/2]

[Title of Court and Cause.]

ORDER CONTINUING CAUSE TO JUNE 9,

1930, FOR SETTLING BILL OF EXCEP-
TIONS.

Now on this 2d day of June, 1930, this matter

comes on for hearing on defendant's motion for

new trial. Counsel for defendant waives argument

and the motion is denied. Exceptions are noted.

Whereupon IT IS ORDERED that said cause be

continued to June 9th for settling bill of exceptions.

Journal No. 18, at page 262. [23]
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[Title of Court and Cause.]

ORDER CONTINUING CAUSE ONE WEEK
FOR SETTLING BILL OF EXCEPTIONS.

Now on this 9th day of June, 1930, upon motion

of Tom DeWolfe, Assistant United States Attorney,

IT IS ORDERED that the above-entitled cause

be, and the same is, continued over one week for

settling bill of exceptions.

Journal No. 18, at page 275. [24]

[Title of Court and Cause.]

HEARING.

Now on this 16th day of June, 1930, George E.

Mathieu, Esq., appearing as counsel for the plain-

tiff, and Tom DeWolfe, Assistant United States At-

torney, appearing for the defendant, this matter

comes on for hearing on plaintiff's corrected mo-

tion to amend the bill of exceptions, and motion for

supplementary amendment to the bill, and for set-

tling bill of exceptions. All amendments are con-

fessed by the defendant with the exception of the

supplementary amendment pertaining to the waiver

and denial of motion for new trial. Exception is

taken to the refusal of the Court to allow the supi

plementary amendment to the bill. One week is

allowed in which to file the engrossed bill.

Journal No. 18, at page 285. [25]
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[Title of Court and Cause.]

DEFENDANT'S PROPOSED BILL OF EX-
CEPTIONS.

BE IT REMEMBERED that the above-entitled

case came on regularly for trial on the 25th day of

February, 1930, before the Honorable Jeremiah

Neterer, Judge of the above-entitled court, sitting

with the jury duly empaneled and sworn, the plain-

tiff appearing in person and by his attorneys,

George E. Mathieu and George E. Flood, the de-

fendant appearing by its attorneys, Anthony Sav-

age, United States Attorney for the Western Dis-

trict of Washington, Tom DeWolfe, Assistant

United States Attorney for said district Northern

Division, and Lester E. Pope, Regional Attorney

for the United States Veterans' Bureau.

WHEREUPON the following proceedings took

place

:

TESTIMONY OF C. R. CHRISTIE, FOR THE
PLAINTIFF.

C. R. CHRISTIE, a witness called on behalf of

the plaintiff herein, after being first duly sworn on

oath, testified as follows on direct examination.

My name is C. R. Christie. I am employed by

the Veterans' Bureau and am an official of the same.

I have the records of the Veterans' Bureau on the

table. I don't have the official records of the Bu-

reau in regard to Harry A. Carlson in my folder
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(Testimony of C. R. Christie.)

but have photostatic copies of them certified by the

War Department as correct. [26]

Whereupon Plaintiff's Exhibit 1, the last record

above mentioned, after having been identified by

the witness was admitted in evidence and made a

part of the record herein, and read to the jury.

WITNESS.—(Continuing.) I have the report

of Dr. Crookall of the United States Veterans' Bu-

reau on or about January, 1918. Dr. Crookall is a

consultant of the United States Veterans' Bureau.

The report of physical examination of the vet-

eran plaintiff in this case by Dr. Brown and other

examiners of the United States Veterans' Bureau

for November 29, 1920, was identified by the witness

and offered in evidence on behalf of the plaintiff

herein; whereupon the Government objected to the

admission of said document in evidence on the

ground that it was incompetent, irrelevant, and im-

material, and not the best evidence, and that the

Govermnent was deprived of its right of cross-

examination. The objection was overruled and the

Government's exception saved to the Court's rul-

ing.

Whereupon this report dated November 29, 1920,

was read to the jury by plaintiff's counsel.

In regard to the examination of January 9, 1921,

the same was offered in evidence and objected to

by the United States on the grounds that it was in-

competent, irrelevant and immaterial, and that the

Government was deprived of the right of cross-

examination. The objection was overruled and an
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(Testimony of C. R. Christie.)

exception saved on behalf of the Government.

It was further testified by the witness that the

last report dated January 9, 1921, admitted in

evidence, was an examination by a public health

doctor at Port Townsend.

The COURT.—It is an examination of a doctor?

A. Made by a Public Health Doctor in Port

Townsend.

The COURT.—In your files?

A. Yes.

This exhibit was Plaintiff's Exhibit No. 2, which,

as above stated, was admitted over the objection of

the defendant, and defendant having saved its ex-

ception to the Court's ruling.

WITNESS.— (Continuing.) I have a report of

an examination at the Port Townsend Hospital

made on May 6, 1921. [27]

Mr. FLOOD.—I offer this in evidence.

Mr. POPE.—The Government objects to it as

incompetent, irrelevant, and immaterial and not the

best evidence, also that it deprives the Government

of the right of cross-examination.

The COURT.—Overruled.
Mr. POPE.—Exception.
Plaintiff's Exhibit No. 3, the report last above

mentioned, was admitted in evidence and made a

part of the record herein and the same w^as read

to the jury by the plaintiff's counsel.

Plaintiff's Exhibit No. 5 was offered in evidence

over the objection of the Government on the ground

that it was incompetent, irrelevant and immaterial
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(Testimony of C. R. Christie.)

and not the best evidence, and deprived the Gov-

ernment of the right of cross-examination. Objec-

tion was overruled and an exception saved in be-

half of the Government, and Plaintiff's Exhibit No.

5 was read to the jury by his counsel.

A. Dr. Freeman's, January 5th, 1922.

The COURT.—Veterans' Bureau?

A. Local examiner.

The COURT.—For the Veterans' Bureau?

A. Yes.

Whereupon Plaintiff's Exhibit No. 6, report, was

admitted in evidence and made a part of the rec-

ord herein over the objection of the defendant,

which was overruled and exception noted. Mr.

Flood reads exhibit No. 6 to the jury.

Mr. POPE.—The Government now moves that

Exhibit No. 6 be stricken on the ground it is not

included in the issues in this case as no eye dis-

ability is pleaded as I understand it.

The COURT.—I don't see that. I am rather in-

clined to think that the objection is well taken.

This exhibit will be stricken and the jury will be

instructed to disregard it and what he read about

it in concluding upon the facts in this case.

The examination by Dr. A. C. Freeman dated

July 3, 1923, was handed to plaintiff's counsel by

the witness and offered in evidence and admitted

over the objection of the defendant on the ground

that it was incompetent, irrelevant and immaterial

and not the best evidence, and deprived the Gov-

ernment of the right of cross-examination, and fur-
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ther that no showing had been made that the witness

was not available. The objection was overruled

and exception noted.

Mr. POPE.—To which the Government objects

as incompetent, irrelevant and immaterial, not the

best evidence and as depriving the Government of

the right of cross-examination and that no showing

has been made that the witness is not available.

The COURT.—Overruled.
Mr. POPE.—The fact is, he is sitting in the

courtroom right now. I don't think this kind of

evidence should be used in a case like this.

The COURT.—Sure, if the witness is available.

Q. Is there not another examination of that date,

Mr. Christie? This is a special examination based

on another examination made at that time. (Indi-

cating.)

A. You asked for a special t. b. examination, July

3d, 1921.

Q. Any other examination on that date?

A. (Indicating.) Here is an examination by Dr.

Burchfield.

Mr. FLOOD.—Is Dr. Burchfield in the court-

room?

Mr. POPE.—No, a couple of blocks away.

The COURT.—If he is available, we don't want

to bother with the records.

Mr. FLOOD.—Your Honor rules we must call the

witnesses ?

The COURT.—Oh, yes.

Mr. FLOOD.—Exception.
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Mr. MATHIEU.—We would like to have it

marked and identified for future reference.

The COUET.—It is already identified.

Mr. MATHIEU.—I don't loelieve it has been

marked by the Clerk.

The COURT.—They have been identified.

Q. Walla Walla, September 6th, 1923, United

States Veterans' Bureau examination?

Mr. FLOOD.—Let the record show plaintiff's

Exhibit No. 8 was offered and rejected and that we

take an exception.

The COURT.—Is the witness here?

Mr. FLOOD.—Your Honor ruled the witness was

available.

The COURT.—Yes, if the witnesses are available.

Mr. FLOOD.—Note our exception.

WITNESS.—(Continuing.) There is no exami-

nation dated September 6, 1923, by the Veterans' Bu-

reau at Walla Walla. I have one of September

20th.

Q. And September 29 and October 31, 1923?

Mr. FLOOD.—We offer this record as Plaintiff's

Exhibit No. 9.

Mr. POPE.—We object to it as incompetent,

irrelevant and immaterial and not the best evidence

and depriving the [28] Government of the right

of cross-examination, and on the further ground

that there is no showing the witness is not available.

Mr. FLOOD.—This is a doctor we know nothing

of.

Mr. POPE.—We object as not the best evidence.
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The COURT.—Proceed.
Mr. POPE.—Exception.
Whereupon Plaintiff's Exhibit No. 9 was ad-

mitted in evidence and made a part of the record

and read to the jury.

WITNESS.— (Continuing.) I find no examina-

tion in the file dated October 31, 1923. There is a

letter in the file from the District Manager signed

by the medical officer in charge.

Whereupon said document was offered in evidence

as Plaintiff's Exhibit No. 10 and admitted over the

objection of Government's counsel to the effect that

it was incompetent, irrelevant and immaterial and

not the best evidence, and depriving the Govern-

ment of the right of cross-examination, and further

that no showing had been made that the witness

was not available. Objection was overruled and an

exception saved in behalf of the Government.

Whereupon the same was read to the jury by Plain-

tiff's counsel and made a part of the record herein.

TESTIMONY OF HARRY A. CARLSON, IN
HIS OWN BEHALF.

HARRY A. CARLSON, the plaintiff herein^

being first duly sworn, testified as follows on

Direct Examination.

My name is Harry A. Carlson. I enlisted in the

military service on June 24, 1916. I was in active

military service April 7, 1917. During my service

between April 7, 1917, and April 18th, I suffered
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from diseases and. ailments. They were dysentery.

I had frequent bowel movements. It affected me
so that I was emaciated, weak, had sweats, night

sweats, temperature and unable to perform my

—

I was hospitalized. I could not do guard duty in

ordinary [29] military duties. I was weak,

could not carry on, could not perform the service

and was finally excused from service by an Italian

doctor. I was examined by Dr. Burdick, Dr. Oster-

man and Dr. Austin. I was S. C. D. out of the

service. Immediately after the date of my dis-

charge I went up to Conway. I had no money and

I had to try to do something to help myself. I

drove a team at Conway, Washington, for Thomas

Fod. I was there about three months. I had fre-

quent bowel movements, probably fifteen or twenty

times a day, sometimes more. They were bloody,

full of mucus, and I had to quit. I also had a tem-

perature and night sweats. I was not able to do

my work, so he got a helper for me and that man

done the heavy work and I just drove the team.

This continued perhaps a month. I had to leave

the last part of July; I could not say just exactly.

Then I did not do anything for a short time, per-

haps a couple of weeks. I tried to fish. I tried all

home remedies that were advised and also was pre-

scribed for by a druggist. After I left Ford's em-

ployment I was examined some time in August by

Dr. Axtell. First, I was examined by a Board of

Doctors from the Pension Bureau; I had applied

for a pension. I was ordered to go to Bellingham
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before a Board of Doctors there. I don't know tlie

names of the doctors. I went to Dr. Axtell and he

washed me out thoroughly, put through a couple

of buckets of water, washed me out thoroughly

and examined me with the proctoscope, which is an

instrument composed of a long tube and electric

light, and with which he looked up into me. He is

now dead. He did not give me any treatment.

After that I went back to Conway and tried fish-

ing for about a month but could not stand the work.

It was too hard. I could not manipulate the boat, I

could not [30] drag in the net ; I would have bowel

movements when I was dragging in the net in my
clothes. I had nothing but patent medicines.

A. Then I applied for work with Mr. O'Hern

and I asked him if he had anything a cripple could

do, and he gave me work.

That was in October, 1917, at Mount Vernon. I

worked continuously there for two or three months.

I w^orked there the first time from the first of Oc-

tober, 1917, until January 14, 1918. I scaled logs.

I was working for periods of, oh, perhaps three

months and then I would have to be doctored; I

had it so bad, my bowels would start running, kept

running, rather, and I got worse as I worked; 1

passed bloody mucus, would have movements at all

times, day and night, and I had to have vessels under

my bed so I could hop right on to it and sometimes

would have movements in bed and then my food

^ould not assimilate, parts would pass out of me

undigested and when it got too bad, I would have
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to try to doctor it. The whole period I worked

there was about two years and six months.

I next took medical treatment from Dr. Crookall

about the 14th of January, 1918. He is in Seattle,

in the Cobb Building. He treated me for periods

of ten to twelve days at a time. He treated me on

the 14th of January, 1918, for about twelve days,

if I recollect right. Then I went back and tried

working again. I stayed there until about April,

I believe, or May. Then I had to lay off again and

seek treatment again. I laid off perhaps three

weeks; I took a course of treatment for ten days.

Then I went back and tried it again, until along in

October, 1918; then I took another course of treat-

ments, about ten days, then I went back and went

to work again until March, 1919. Then I went for

treatment with Dr. D'Arc at Mount Vernon, Wash-

ington. He is not now living. He treated me for

ten days. Then I was in [31] the Bremerton

General Hospital, the first time, which was about

March 16, 1919. I was off work probably three

weeks or a month or six weeks. Dr. D'Arc treated

me for ten days; then I laid off, probably a month

after that.

I was at the hospital in Burlington in March,

1918, for ten or twelve days. It was probably two

weeks after I left there before I returned to work.

I was there in March, 1919, and I was ten or twelve

days in the hospital, and I laid off then for three

weeks after that, and then I went back and went

to work again for the same party scaling logs. At
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the English Logging Company. I worked there

until July 6th, then I went to Mount Vernon for

treatment with Dr. D 'Arc. I was treated for about

three weeks, as near as I can remember at that time,

then I went back to work until I broke down again.

I worked until October, 1919, then I went back

again to the Mount Vernon Hospital. This time I

was there twenty-five or thirty days, as near as I

can remember. Then I went back to work again

for the English Lumber Company, and worked until

March, 1920. Then I got sick and went back to

the Mount Vernon hospital. I was there about,

—

I lost about three or four weeks that time, as near

as I can remember. Then I went back again for

the English Logging Company until April, I believe.

I went back to work until April 24, if I recollect

right. Then I went back again to the same hospital.

I was there, as near as I can recollect, three weeks

that time. Then I went back to work again. I

worked then until June 30, 1920, then I quit again

and went to Soap Lake for treatment. I was there

about a month or three weeks, and came back to

Seattle again and doctored again with Dr. St. Ange.

I treated with the doctor until November 29, 1920.

Then I went to the Veterans' [32] Bureau. At

that time I believe it was called the Federal Board*

I was examined there and sent to the Port Townsend

hospital, where I stayed until June, 1921. Then I

went back and went to work for the English Log-

ging Company again for about fifteen days, as near

as I can remember. Then I came down to Seattle
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and took up vocational training, as near as I can

remember. I was in vocational training until

December, 1922. Then I was placed in place-

ment training for a period of about two months.

Then I took up project training. I was on project

training from the 9th of March until the first of

Aug-ust, as near as I can remember, 1923. Then I

was called into the Veterans' Bureau for further

examination. I was examined. My training was

indefinitely postponed. I then went back to my
project. I was given to a certain day to get my
project disposed of, to enter the hospital at Walla

Walla. And I did get rid of it and reported for

hospitalization and was sent to the hospital at Walla

Walla on the fifth of September, 1923. I stayed

there continually until April, 1925. Then I signed

out against medical advice. I didn't do anything.

I came here to Seattle and did no work. I remained

in Seattle until July, 1925, when I broke down and

went to the hospital again and was sent back

to the Walla Walla hospital. I stayed there until

August 3, 1927. Then I left the hospital and went

to Seattle. I did nothing. I remained in Seattle

until September 21, 1927, then went back to the hos-

pital at Walla Walla. I am still there.

I took treatment from Dr. Thornton D'Arc dur-

ing the month of April, 1919.

Q. Did you or did you not take treatment from

Dr. Kirkwall during the months of January and

February, 1918?
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Mr. POPE.—Just a moment. I object to that as

leading.

The COURT.—He can answer it. [33]

A. I did.

Q. Refreshing your recollection, did you or did

you not ? A. I did.

Mr. POPE.—Exception.
Q. Did you not during the month of April, 1918,

take treatment throughout the entire month from

Dr. Kirkwall?

Mr. POPE.—I object to that as leading.

The COURT.—Did you take treatment?

The WITNESS.—I did.

Mr. POPE.—Exception.
The COURT.—For how long?

The WITNESS.—For about sixteen days.

WITNESS.— (Continuing.) During my employ-

ment at the English Logging Company I scaled. I

think I got the ordinary, going wages. I think it

was three and a half when I first started. My ail-

ment made me weak; I had a terrible diarrhoea;

bowel movements, night sweats. Passed bloody

matter; had to have the vessel at my side all the

time. Sometimes my bowels would move in my
sleep. My digestion was poor. I passed some of

my food without digestion. This ailment persisted

during the entire period of employment.

The witness HARRY A. CARLSON further tes-

tified as follows on

Cross-examination.

I was in the Philippine service from February
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14, 1908, until February or March, in 1910. At

that time I did have a little trouble with my in-

testinal condition.

Q. What time"? About what time was it that you

had this condition, this trouble?

Mr. MATHIEU.—We object to that. We don't

think that is proper— [34]

The COURT.—Just make your objections with-

out argument.

Mr. MATHIEU.—That is objected to as incom-

petent, irrelevant and immaterial.

The COURT.—Sustained. It is immaterial. If

they accepted him into the service, he is deemed to

be well.

Mr. POPE.—The Grovemment is not admitting

he was accepted into the service ; and, in the second

place, under this particular act

—

The COURT.—The Court ruled upon it.

Mr. POPE.—Exception.

WITNESS.— (Continuing.) I first enlisted on

June 24, 1916. That was in the Washing-ton Na-

tional Guard. I was called into federal service, I

believe it was the 26th, or perhaps the first of July,

1916. Somewhere around there. We went down

to Calexico, California.

Q. How long were you down there?

Mr. MATHIEU.—That is objected to as incom-

petent, irrelevant and immaterial.

The COURT.—Sustained.

Mr. POPE.—Exception.
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Q. When were you released from federal service

from that enlistment.

Mr. MATHIEU.—The same objection, if the

Court please.

The COURT.—Sustained.

Mr. POPE.—Exception.
Mr. DeWOLFE.—^All the allegations of insur-

ance are denied. We have a right to show the date

alleged to be in service.

The COURT.—Overruled.
Mr. DeWOLFE.—Exception.
Q. During all of 1916 you were suffering from

this trouble?

Mr. MATHIEU.—That is objected to as incom-

petent, [35] irrelevant and immaterial.

The COURT.—Sustained.

Mr. POPE.—Exception.
Q. Calling your attention to Defendant's Exhibit

"A-1," in the service record of service, I will ask

you if that is your signature?

A. (Witness looks at paper.) Yes.

Mr. MATHIEU.—We assume that is prelimi-

nary. Otherwise, we will object to that as incom-

petent, irrelevant and immaterial.

The COURT.—Let it be identified so that we will

know where the signature is placed.

Q. Calling your attention to Defendant's Exhibit

"A-1" and to the statement of the applicant

—

Mr. MATHIEU.—That is objected to as not a

part of Defendant's Exhibit "A-1."
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Mr. POPE.—I will withdraw that—

The COURT.—Mark it as a sub-exhibit, what-

ever it may be.

Q. Calling your attention to Defendant's Exhibit

''A-1" and to Defendant's Sub-exhibit ''A-1," at-

tached and made a part thereof, I will ask you if

that is your signature attached thereto.

A. Yes, I belicA^e it is.

The COURT.—Let me see it.

Mr. POPE.—That is the last page of it. The

other two pages are back (hands document to

Court).

The COURT.—Proceed.
Mr. POPE.—I would like to offer in evidence

Defendant's Exhibit "A-1" as the whole exhibit.

Mr. MATHIEU.—That is objected to as incom-

petent, irrelevant and immaterial—all prior to his

service.

The COURT.—Overruled. I don't know what it

is, [36] but it is attached and we will let it go

in together.

Mr. MATHIEU.—Exception.
Mr. POPE.—It will all go in together?

The COURT.—Yes.
Mr. POPE.— (Reads to Jury:) Statement of ap-

plicant June 28, 1916:
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^'Name: Harry A. Carlson.

Eesidence (street and house number, if any, town,

city and State) : Rainier Apartments, 14th

and Main, Seattle, Wash.

Age: 33 years.

Date and place of birth : February 25, 1883, Galva,

Kansas.

Occupation : Laborer.

White or colored : White.

Married or single : Single.

Name and address of last employer and duration

of emploj^ment: Seattle Electric Co. 10 days.

Do you know that if you secure your enlistment by

means of any false statement or misrepresenta-

tion you are liable to trial by court-martial for

fraudulent enlistment? Yes.

Nationality of father: Swedish.

Are you a citizen of the United States'? Yes.

If not, have you made application for citizenship'?

(Blank.)

State previous army, navy or marine corps service

(United States or foreign) : 14 Infantry, Co.

H. 3 years, 1907-08-09.

Date and place of last enlistment: Fort Lawton,

September 30, 1907.

Date on which and organization from which last

discharged: Co. H., 14th Infantry, September

30, 1910.

Are you now, or have you been, a member of the

organized militia of any State, Territory, or

the District of Columbia'? Yes.
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Have you applied for enlistment before, and if so,

when and where ? Yes. Co. K, 2nd. Inf. Kan-

sas National Guard, [37]

Are there any reasons for your parents or other

relatives objecting to your enlistment? No.

Have you ever been convicted of a felony or im-

prisoned under sentence of a court in a re-

formatory, jail, or penitentiary? No.

Have you found that your health and habits in any

way interfere with your success in civil life?

If so, give details : No.

Have you ever since childhood wet the bed when

asleep ? No.

Do you consider that you are now sound and well?

Yes.

What illness, diseases, or accidents have you had

since childhood? Measles.

Have you ever had any of the following? If so,

give approximate dates:

Spells of unconsciousness: No.

Convulsions: No.

Gonorrhea: Yes.

Sore on penis : Yes.

Have you ever raised or spat up blood? No.

When were you last treated by a physician, and for

what ailment? December, 1911. Chancre.

Have you ever been under treatment at a hospital

or asylum, and if so, for what ailment? Yes.

Chancres.

I certify that the foregoing questions and my an-

swers thereto have been read over to me, that I fully
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understand the questions, and that my answers

thereto are correctly recorded and are true in all

respects.

(Signed) HARRY A. CARLSON."
"Physical Examination at Cosgrove, Washington.

Applicant stripped, weight 145 lbs., height, 72%
inches.

Girth of chest, at expiration, 31 inches; at inspira-

ration, 34 inches. [38]

Respiratory System, normal.

Heart, Location of apex beat, normal.

Pulse rate (standing), 74.

Evidence of organic lesion, none.

Evidence of functional disorder, none.

Skin, normal.

Nervous system: Patellar reflexes, Normal.

Tremors, none.

Bones and joints, normal.

Are there flat feet, or other deformities of the feet ?

None.

Hernia, none.

Varicocele, slight left prior to muster.

Varicose veins, none.

Hemorrhoids, none.

Genito-urinary system, normal.

Nose and throat, normal.

Eyes: Vision, right eye, 20/20; left eye, 20/20.

I certify that I have carefully examined the ap-

plicant, and have correctly recorded the results of

the examination, and that, to the best of my judg-

ment and belief, he has no mental or physical de-
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feet disqualifying him from service in the United

States Army.

(Signed) P. C. FIELD,

Major, Surgeon, U. S. A., Examining Officer,"

(Continues to read:) "Carlson, Harry A. Re-

port of Physical Examination of the man named

above. The Adjutant General's Office, received

May 28, 1917.

Statement of Applicant.

Name: Harry A. Carlson.

Residence: Conway, Wash.

Age: 34 years.

Date and place of birth : February 25, 1883. [39]

Occupation : laborer.

White or Colored: white.

Married or single: single.

Name and address of last employer and duration

of employment: Thos. Ford, Conway, Wash., 3

weeks.

Do you know that if you secure your enlistment by

means of any false statement or misrepresen-

tation you are liable to trial by court-martial

for fraudulent enlistment '? Yes.

Nationality of father: Swedish.

Are you a citizen of the United States'? Yes.

State previous Army, Navy, or Marine Corps ser-

vice (United States or foreign) : 14th Inf.

U. S. 2 yrs. Philippine Islands.

Date and place of last enlistment : October 1, 1907,

For^ Lawton, Wash.
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Date on which and organization from which last

discharged. 14th Infantry.

Are there any reasons for your parents or other

relatives objecting to your enlistment? No.

Give names and addresses of persons dependent

upon you for support. None.

Have you ever been convicted of a felony or im-

prisoned under sentence of a court in a re-

formator}^, jail or penitentiaiy '^ No.

Have you found that your health and habits in any

way interfere with your success in ci^"il life?

And if so, give details. No.

Have 3^ou ever since childhood wet the bed when

asleep 1 No.

Do you consider that you are now sound and well?

Yes.

What illnesses, diseases, or accidents have you had

since childhood? Smallpox; dysentery.

Have you any of the following : If so, give approxi-

mate [40] details

:

Spells of unconsciousness: No.

Convulsions: No.

Gonorrhea: Yes.

Sore on penis : No.

Have you ever raised or spat up blood ? No.

When were you last treated by a physician, and for

what ailment? Dysentery, November 22, 1916.

Have you ever been under treatment at a hospital

or asylum, and if so, for what aihnent ? Dysen-

tery.
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I certify that the foregoing questions and my an-

swers thereto have been read over to me, that I

fully understand the questions, and that my an-

sv^ers thereto are correctly recorded and are true

in all respects.

(Signed) HARRY A. CARLSON."
(Mr. Pope continues to read:) "Physical exami-

nation at place of enlistment.

Respiratory system, normal.

Heart, location of apex beat, normal.

Pulse rate (standing), 76.

Evidence of organic lesion, none.

Evidence of functional disorder, none.

Skin, normal.

Nervous system, patellar reflexes, normal.

Tremors, none.

Bones and joints, normal.

Are there flat feet, or other deformities of the feet ?

No.

Hernia, none.

Varicocele, none.

Varicose veins, none.

Hemorrhoids, none.

Genito-urinary system, normal. [41]

Nose and throat: normal.

Eyes, vision, right eye 20/30; left eye 20/20.

Ears, hearing, right ear, 20/20; left ear, 18/20.

Remarks: This man states he has dysentery,

chronic, and passes blood and mucus. Recommend

that he be transferred to a hospital for observation

before final acceptance or rejection. I certify that
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I have carefully examined the applicant, and have

correctly recorded the results of the examination,

and that, to the best of my judgment and belief, he

should be observed in a hospital prior to final ac-

ceptance or rejection.

(Signed) I. P. GIBNER,
Major, M. C, U. S. A'.'

The COURT.—What date is that?

Mr. POPE.—That was the entrance examination

made on or about March 25.

Mr. MATHIEU.—It does not show, Mr. Pope.

The COURT.—It must have a date.

Mr. POPE.—It is stamped, "Received Dept. Sur-

geon, Western Dept., May 19, 1917," and has the

stamp of "The Adjutant General's Office, Received

May 28, 1917."

Mr. MATHIEU.—Counsel can't argue into a

date.

The COURT.—Sustained.

Mr. POPE.— (Continues to read:) "Carlson,

Harry A.

Private, Company B, 2nd Wash. Infty.

Age: 33.

Race: white.

Nativity: Kansas.

Service, years: 2/12.

Date of admission: August 14, 16.

Source of admission: By transfer from regimental

infirmary, 2nd Wash. Inft., Camp, U. S. A.

Cause of admission: Enteritis, acute. [42]

Hospital: In line of duty. Yes.
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Disposition: Duty.

Date of disposition: August 22, 1916.

Name of hospital, etc., Camp Hospital, U. S.

Troops, Calexico, Cal.

Sent with report of S. & W., for month of August,

1916, from same.

(Initialed) I. P. G., Capt. M. C, U. S. Army."

(Mr. Pope continues to read:) "Carlson, Harry

A,

Private: Company B, 2d Wash. Infty.

Age: 33.

Race: White.

Nativity: Kansas.

Service, years: 1-12.

Date of admission, August 23, 1916.

Source of admission: Command.

Cause of admission: Gastro-enteritis, acute.

Quarters.

In line of duty: Yes.

Disposition: Duty.

Date of disposition : August 26, 1916.

Name of hospital: Infirmary, N. C Det. U. S.

Troops, Calexico, California.

Sent with report of S. & W. for month of August,

1916, from Calexico, California.

(Signed) 0. R. AUSTIN,
Major, M. C, N. G., U. S. Army."

(Mr. Pope continues to read:) "Carlson Harry A.

Private, Company B, 2d Wash. Infty.

Age: 33 years.

Race: White.
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Nativity: Kansas. [43]

Service, years : 5/12.

Date of admission: April 28, 1917.

Source of admission: Carded for record only, not

currently on register.

Cause of admission: Enterocolitis, chronic. Began
in Federal Service, at Calexico, Calif., prior to

last muster-in.

In line of duty ? Yes.

Disposition: Discharged on S. C. D. for enterocoli-

tis, chronic, contracted in line of duty while in

federal service at Calexico, California. Degree

of disability: As a laborer %.
Date of disposition: April 28, 1917.

Name of hospital : Infirmary, 1st Batallion, 2nd.

Washington Infantry Armory, Seattle, Wash.

Sent with report of S. & W. for month of April,

1917, from same.

(Initialed) C. N. B., Capt. M. C. W. N. G.)"

(Mr. Pope continues to read:) "Certificate of

disability for discharge of Carlson, Harry A., Pri-

vate, Company B. 2d. Washington Infantry, who

was enlisted by Lieutenant A. E. Campbell, at

Seattle, Washington, on the 24th day of June,

1916, to sei-ve 3 years; he was bom in Thurston

County, Wash., and when enlisted was 33 years of

age, and by occupation a laborer; eyes, blue; hair,

light; complexion, fair; height 6 feet 1 inches.

Recommended for discharge on account of chronic

diarrhea. Became unlit for duty from present

disease or injury, August 11, 1916.
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Disease contracted or injury received (date and

place), August 11, 1916, at 'Calexico, California.

When disability arose soldier was (state duty or

sendee. If absent from company, cause and date)

on duty with his company in Federal service.

Cause of disease, or circumstances under which it

appeared. [44] Commenced with gastro-enteritis

which became chronic and is still persistent.

I certify that I have carefully examined the above

named soldier and find him incapable of perform-

ing the duties of a soldier because of (here state

nature and anatomical location of disease or injury,

and how it incapacitates for duty) : Chronic diar-

rhea which becomes aggravated with moderate ex-

ertion.

Opinion based on history and progress of case,

as to cause of disability and whether or not incurred

in line of duty: Disability occurred in line of duty

while in Federal service, August 11, 1916, as is

shown by the length of time case has been under

observation.

Leng-th of time case has been under observation:

August 11, 1916—October 8, 1916. March 26, 1917

—April 27, 1917.

In view of occupation, to what extent is he dis-

abled from earning subsistence? As a laborer 1/4.

(Signed) C. M. BURDICK,
Capt. M. C. W. N. G."

The COURT.—Date?
Mr. POPE.—That was apparently April 28. I

don't see the date on here. (Continuing to read:)
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The endorsement of Adjutant General of the Army,
shows date of discharge, April 26, 1917.

Mr. MATHIEU.—May it please the Court that

the whole record be stricken. In the second place,

this war risk insurance act provides

—

The COURT.—Make the motion first.

Mr. MATHIEU.—I move that it be stricken on

the ground that it is incompetent, irrelevant and

immaterial.

The COURT.—This part of the repoii; that was

read prior to the acceptance into the army by the

United States will be stricken and the jury will dis-

regard it. [45]

Mr. POPE.—I would like an exception on the

ground that permanent and total disability, if any,

can be shown at any prior date; and on the fur-

ther ground that it does not show that he was ac-

cepted into the service after April 6, 1917.

The COURT.—He was discharged. He must

have been accepted.

Mr. POPE.—It shows that he was observed.

The COURT.—Proceed.
Mr. POPE.—Exception.
Q. You say you had this disability when you re-

ported for service on or about March 26, 1917?

A. Some.

A. You were observed by the various doctors

there, were you not?

Mr. MATHIEU.—I object to the question, un-

less you say when.
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The COURT.—Sustained. I have ruled upon

that very explicitly.

Mr. POPE.—I am talking about after he re-

ported in March, 1917.

The COURT.—Oh, I beg your pardon.

Q. You had the disability at the time you re-

ported in March, 1917.

Mr. MATHIEU.—That is objected to as in-

competent, irrelevant and immaterial.

The COURT.—Sustained.

Mr. POPE.—Exception, your Honor.

Q. During the time between March 25th or 26th,

was that about when you reported under the call of

the President? A. About that time.

WITNESS.— (Continuing.) It was about dur-

ing the time between March 25th or 25th when I

reported under the call of the President. And be-

tween that time and April 28, 1917, I was observed

by various doctors. [46]

Q. On A]3ril 28, 1917, where were you? Camp
Lewis'? A. No. At the Armory in Seattle.

The COURT.—Just so we will get this proper.

That ruling I made a moment ago, I am going to

set aside. I am going to reserve it until we get

along further. I am going to reserve the ruling.

Mr. MATHIEU.—I would like to call your

Honor's attention to a particular section of the

statute under which Ave are proceeding

—

The COURT.—Proceed.

Mr. FLOOD.—Exception.
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WITNESS.—(Continuing.) After I left Seat-

tle, I went to Conway. I could not just say as to

what time that was. As near as I can remember, it

was within a few days, or right away. I would not

say the next day, or probably three or four days

after. Within three days after I left Seattle I was

at work. I was broke and had to work. I tried to

work. I believe it is my signature on the State-

ment of November 29, 1920, part of Defendant's

Exhibit "A-2." It is my signature attached to the

application of disabled person discharged from

service under date of November 28, 1920. That is

the first time, about November, 1920, that I made

claim against the Government, the first time I made

claim to the Veterans' Bureau.

Mr. Pope then reads to the jury Defendant's Ex-

hibit "A-2," "Application of person disabled in

and discharged from service"

WITNESS.—(Continuing.) It is correct that I

went to work about the third day after I got out

of service, after I left Seattle. I quit some time in

August. I received for that work approximately

thirty dollars per month in addition to board. I

was hauling gravel. I don't hardly [47] think

that during the first three months I was working

alone. I don't know how long. I discovered I

couldn't do it any longer. It is not my recollec-

tion that about the last month there someone was

helping me. Perhaps two months I was working

alone. I could not say. It may have been then,

or it may have been earlier. During that time I
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had to shovel gravel upon the wagon. I hauled it

perhaps from a mile to two miles. I had an or-

dinary farm wagon. We had dump boards. I

scattered the gravel along the road after it was

dumped, as much as I could. I could not do it very

much. I really could not say how many loads I

hauled a day. Perhaps five, and maybe six. In

addition to that I took care of my team. There

were no other chores around the farm to be done.

I believe I tried fishing about the first of August,

or perhaps about the 15th. There was some time

between leaving the Ford job and fishing. I was

without funds and had to try something. I could

not say just how long it was after I left that job

and went fishing, I should judge, about two weeks.

I worked at that approximately a month; it may
have been more, it may have been less. I didn't

receive any wages. There was just myself in the

boat. I was fishing with gill-nets. I didn't make

anything. Then about October 28, 1917, I began

working for the English Logging Company, and

quit working for them about June 30, 1920. The

wages amounted to about $130 a month. I was

scaling. In scaling, you get the scale rule and put

it across the end of the log, and read the measure-

ments, and tally that on the score sheet. That

requires a good deal of walking during a day's

time. I had to climb through various timbers. I

followed the fallers and buckers, yes. Except for a

time I was off, my attendance was fairly regular.

[48] I was on duty practically every day that the
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other men were working. I guess that some of

those months I made as high as one hundred sixty

dollars a month, one hundred eighty dollars eighty-

eight cents, and one hundred ninety-five dollars

the last month, June, 1920, approximately. And
I could not say exactly whether the month before

that, which would be May, 1920, I made one hun-

dred eighty-eight dollars eighty-eight cents. I

can't remember that far back. I don't remember

whether I put in the full month or not. I don't

remember. I drew the ordinary scaler's wages at

that time. I was paid what the other scalers were

paid, about five seventy-five, six dollars and six

fifty per day. During that time my scale of wages

was probably higher than some of the other scalers

there.

I went into vocational training August 21, 1921.

I was first in the Oregon Agricultural College, at

Corvallis. I was there on or about January 2, 1923,

the later part of December or January. Something

Uke a year and four months. During that time my
attendance at the college was fairly regular. I

attended practically every school day. My grades

were fairly good. I believe I passed in every-

thing, if I remember right. Next I went in place-

ment training, at Poultry Farm, Alderwood Manor.

I helped around the poultry yard, such as gathering

eggs, feeding the chickens.

Q. Calling your attention to Defendant's Ex-

hibit "A-3," I will ask you to look through those



vs. Harry A. Carlson. 51

(Testimony of Harry A. Carlson.)

reports of training, and state whether or not they

contain your signature or not?

The COURT.—(Court looks at papers.) An-

swer.

The WITNESS.—Yes.
The COURT.—Proceed.
Q. Those are reports that you gave to the Vet-

erans' Bureau [49] from time to time about the

progress of your training? A. Yes.

Mr. POPE.—I would like to offer Defendant's

Exhibit "A-3" in evidence.

The COURT.—Proceed.
Q. That is your handwriting on those reports'?

A. Yes.

Mr. POPE.—That is the Court's ruling on the

admission of this exhibit. I want to read it at

this time.

The COURT.—Is there any objection.

Mr. MATHIEU.—No.
The COURT.—You are not going to read them

all to the jury. You can read one to show what

they contain.

Whereupon Mr. Pope read to the jury that part

of Defendant's Exhibit "A-3" admitted in evi-

dence for the week ending July 28, 1923.

WITNESS.— (Continuing.) I was at Snow's

Poultry Farm from January 22, 1923, to March 7,

1923. Something like that. I hardly think that

long at that place. During that time I was doing

ordinary poultry work. I was feeding and taking

care of poultry. I think, if I remember right, I
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had about five hundred chickens to take care of.

He did part of the work. I had other help for the

heavy work. Then about March 7, I got my own
farm. It was located at Alderwood Manor. It

was for that period these reports were made out. I

followed it up to September, 1923. I have never

worked for the English Logging Company the

second time. I worked fifteen days for them after

I came out of the Port Townsend Hospital. That

was just prior to 1921 when I was given vocational

training. There is no other w^ork I have done

since April, 1917. [50]

The witness further testified on his own behalf

as follows on

Redirect Examination.

During the time between April 7th and April 27,

1917, the military duty I did was guard duty. We
drilled, also. The captain's name was Captain

Arthur Campbell. I made application for pension.

Q. When?
Mr. POPE.—I object to that as incompetent,

irrelevant and immaterial.

The COURT.—Let us find out.

Mr. POPE.—Exception.
A. May 14, 1917.

WITNESS.— (Continuing.) While I was work-

ing for the English Logging Company, I lost time.

I couldn't carry on, because of my dysentery.

Other men worked while I was not working. I
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could not recall the exact number of days I worked

and the exact number of days I didn't work.

While I was in vocational training in Corvallis I

was still bothered with dysentery. I had frequent

bowel movements. I had dysenteiy and ran tem-

peratures. It affected me in the classroom.

The exhibits report the work I did while I was

working at Mr. Snow's poultry farm. I did not

own my own farm.

The witness further testified as follows on re-

cross-examination.

I leased my farm, I had about three hundred

and sixty-five chickens. It was five acres, but only

an acre or less put to use. The rest was all stumps.

Q. On direct examination you stated that out-

side of some periods when you had treatment, you

worked practically all the time the other men
worked. [51]

A. I didn't work all the time the other men
worked.

Q. Didn't you make that statement?

A. Yes, I did. I understood you to refer to the

last two months.

Q. As a matter of fact, during the whole period,

when there was work to do, you did it, didn't you?

A. When I was able.

Q. And, substantially, you were working every

day when there was work to do.

A. I tried to do it when I could, but I had still

that dysentery.
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Q. But you were out there drawing wages practi-

cally every day when there was work to do and the

other men were working? A. At times.

Q. Most of the time?

A. I could not say most of the time. There was

times when I lost as much as a month at a time,

and more. No, I didn't lose any time during the

days I was working. I worked ever day when I

was able. When I was on duty I worked. I fol-

lowed the fallers and buckers. I was on duty

when I was able. I couldn't say whether I worked

twenty-four days in November, 1918, and received

one hundred sixteen dollars for that period. Pos-

sibly I did. I guess I did work ten days in De-

cember, 1918. I couldn't say as to whether the

fallers and buckers only worked ten days. I didn't

work all that month. I wasn't there all of De-

cember, 1918. I can't just say when I was absent.

I was in Seattle, I think, during the holidays; I

couldn't say whether they were shut down, or

whether the others were not working there. I

couldn't say whether I worked sixteen days in

January, 1919, and the other people worked [52]

fifteen and a half and sixteen days. I can't re-

member whether I worked every day during Janu-

ary, 1919, that the other people were working there.

I couldn't say that in February, 1919, I worked

twenty-two days, and the other people in camp

worked twenty-two days. I couldn't say that I

received one hundred four fifty for that work. I.
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don't remember the amount of the work. I can't

remember that I worked twenty-four and three-

quarters days and received one hundred sixteen

dollars and fifty cents in May, 1919.

TESTIMONY OF DR. G. C. DANIELS, FOR
THE PLAINTIFF.

Dr. G. C. DANIELS, a witness called on be-

half of the plaintiff, being first duly sworn on oath,

testified as follows on direct examination.

My name is G. C. Daniels. I am located at the

Walla Walla hospital. I have been employed there

eight years. I am clinical director. I am a li-

censed physician and surgeon in the State of

Washington. My specialties are diseases of the

chest and tuberculosis. I know Harry Carlson, the

plaintiff' here. I first knew him in the latter part

of 1923, September. He is on a furlough from my
hospital at the present time. I have had several

occasions to examine him; I don't recall the dates.

The last date was approximately 1927 or 1928. I

found Mr. Carlson had moisture in the right upper

lobe, and the upper part of the right lower, with

fibrosis of the left upper. Rales indicates moisture

in the lung tissue, and is one of the evidences of

pulmonary tuberculosis. Fibrosis is the healed

scar tissue resulting from pulmonary tuberculosis.

The sputum, if positive, is evidence of it. The

X-ray indicated he had pulmonary tuberculosis.

He also had periodic diarrhoea, dysentery, loose

stools, which occurred two or three times a [53

j

month, and which we formed an opinion was due
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to tuberculosis. Due to tuberculosis enteritis, as-

sociated mth the lung condition. He was at that

time unable to work at any occupation. In my
judgment the disability was deemed to be perma-

nent. I first examined him the latter part of 1923.

I could not say the month. It was soon after he

came into the hospital. November or October,

somewhere around there. I found the same condi-

tion as at a later examination. The lung condition

was about the same. Active infiltration of the

right upper lobe, and the upper part of the middle

and the upper part of the right lower lobe, with

evidence of lesion in the left upper lobe of the

lungs. At this time he had diarrhoea, dysentery,

on which I made a diagnosis of tuberculous enter-

itis. According to the national classification the

state of tuberculosis at that time would be con-

sidered advanced. The probability at that time

that he would recover was guarded, that is, un-

favorable.

Q. Was he able at that time to pursue continu-

ously any substantially gainful occupation?

Mr. POPE.—That is objected to.

The COURT.—He may answer.

Mr. POPE.—Exception.
WITNESS.— (Continuing.) In my opinion, no.

From the examination that I made and the facts

that I found, it would be my professional opinion

that the tuberculosis in the lungs had been in exist-

ence for some time prior to the examination. The
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exact time I would not care to state, I would not

be able to state. I could not say as to the findings

as to the pre-existence. The history is the only

thing. In making the examination I did take into

account the history very much. [54]

Q. Now, Doctor, in the case of a man who had

dysentery and enteritis in 1916 and 1917, and who

had it with very little interruption from that time

on until the latter part of 1923, at which time he

was found by a physician to be suffering from

tuberculosis of the lungs and tubercular enteritis,

will you state whether, during the dates mentioned,

in your professional opinion you consider the

dysentery to have been a tubercular involvement ?

Mr. POPE.—I object to that as incompetent,

irrelevant and immaterial, not stating all the facts

in the case, and an improper question.

The COURT.—Oh, I think I will let him answer,

if he can.

A. Well, you can't tell from the fact that he had

enteritis, how long it has been tuberculosis enteritis,

if you form an opinion that it was tuberculous.

The COURT.—What was the reasonable proba-

bility of its inception and the cause for it ^

Mr. POPE.—I object to that.

The COURT.—Overruled.
Mr. POPE.—Exception.

The COURT.—Note an exception.

WITNESS.—I would be unable to say.

The witness Dr. G. C. Daniels further testified

as follows on
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Cross-examination.

My first examination of this man was in the latter

part of 1923. I never saw him before that time and

knew nothing about him before that. [55]

TESTIMONY OF DR. CARL BURDICK, FOR
THE PLAINTIFF.

Dr. CARL BURDICK, a witness on behalf of the

plaintiff, being first duly sworn, on oath, testified as

follows on

Direct Examination.

My name is Dr. Carl Burdick. I am a physician

and surgeon, and I am licensed to practice medicine

in this state. I graduated from the Bellevue Medi-

cal College in 1912, and was in the medical service

of the United States army. I know the plaintiff,

Harry A. Carlson. I remember seeing him be-

tween April 7 and April 28, 1917. I had occasion

to examine him at that time. I examined him on

his application for discharge on Surgeon's Certifi-

cate of Disability. I may have seen him on sick

call prior to that, I would not say. I found the

man was in a rather run down condition and was

apparently suffering from some wasting disease.

The examination in the case of dysentery—the or-

dinary general physical examination might veiy

easily be negative, excepting for a certain amount

of soreness, and the patient's history must be taken

into consideration in order to form an opinion.

Sitting with Major Austin, as a board, judging this
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man's case and considering his history, and the ex-

amination, we recommended that he be discharged on

a surgeon's certificate of disability on account of

amoebic dysentery, or chronic, tuberculous enter-

itis. We probably made a cursory examination of

his lungs at that time. We didn't X-ray them at

that time. We had no facilities for such work.

Amoebic dysentery is a disease of the lower in-

testinal tract caused by a microscopical organism,

and characterized by ulcerations of the intestines,

together with loss of weight, diarrhoea and certain

other symptoms. It may easily produce night

sweats and temperature. Tuberculosis also does

this. These organisms are usually taken by means

of drinking water, or by infected fresh vegetables

[56] or food, and when they arrive in the in-

testinal tract the^^ lodge in the superficial tissue

in the walls and gradually burrow down into the

lining to produce ulcerations. The ulcerations in

the first place produce a very irritable bowel. They

produce a secretion of mucous and often blood;

they impair the patient's health by making it neces-

sary for him to have many more evacuations daily

than he should have normally, and by the destruc-

tion of tissue, and later the process of healing is

marked by the laying down of scar tissue, which

also is irritable.

Q. May one with amoebic dysentery pursue any

occupation in such a condition.

Mr. POPE.—I object to that as not material.

The COURT.—He may answer.
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Mr. POPE.—Exception.
WITNESS. — (Continuing.) A patient with

amoebic dysentery is very apt to have relapse ; very

much more if the patient does hard work. One

with amoebic dysentery may not do hard work with-

out danger to himself. I examined Mr. Carlson

in October last year—October, 1929, in my office.

I took into account the history. That is a very

necessary part of any examination.

Q. What findings did you make?

A. So far as the chest was concerned, the his-

tory-

Mr. POPE.—I object to that.

The COURT.—Overruled. Give us the history.

Mr. POPE.—If your Honor please, this examina-

tion was made after this case was set for trial, and

I have reason to believe that this examination was

made for litigation purposes.

The COURT.—Let us find out.

Mr. POPE.—Exception. [57]

The COURT.—Give us the history upon which

you predicated your findings.

WITNESS.— (Continuing.) The condition of

the mucosa, and other evidences of diarrhoea, and

what the patient stated—he stated he had no trouble

for some weeks prior to the examination. Conse-

quently I was not able to form an opinion as to

the source of the abdominal condition, what it might

be. There was nothing to indicate that he was in

serious condition at that time from that stand-

point.
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The witness Dr. CARL BURDICK further testi-

fied as follows on

Cross-examination.

I made an examination in October, 1929.

Q. Because the case was set for trial at that

time,—isn't that true?

Mr. MATHIEU.—That is objected to.

The COURT.—Sustained.

Mr. POPE.—Exception.
Wasn't the examination that you made in 1929,

for the purpose of having you testify as a witness

in this case?

Mr. MATHIEU.—That is objected to as incompe-

tent, irrelevant and immaterial.

Q. For use in this trial?

Mr. MATHIEU.—Same objection.

The COURT.—If you know, you can answer the

question.

WITNESS.— (Continuing.) Mr. Carlson was

sent to me for a physical examination. I was not

advised as to his condition.

Q. Who arranged the examination?

Mr. MATHIEU.—That is objected to.

The COURT.—Sustained.

Mr. POPE.—Exception.
WITNESS.— (Continuing.) I did not give him

treatment. He did not ask me to give him any

treatment. The amoeba are found in certain cli-

mates, tropical countries, generally speaking.
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Q. At the time of your examination in April,

1917, you found he had been disqualified for service

about August, 1916.

Mr. MATHIEU.—I object to that as incompe-

tent, irrelevant and immaterial. [58]

The COURT.—Sustained.

Mr. POPE.—Exception.
WITNESS,—(Continuing.) We did not find

any amoeba at the time of the examination. We
had no facilities for making the proper tests.

TESTIMONY OF CHRIS SAMUELSON, FOR
PLAINTIFF.

Mr. CHRIS SAMUELSON, a witness called on

behalf of the plaintiff, having been first duly sworn

on oath, testified as follows on

Direct Examination.

My name is Chris Samuelson. I have a shoe-

store. I know the plaintiff, Harry Carlson, and

have known him since 1915. I knew him during

the year 1917, in Conway. He came to Conway

about the middle of May, 1917. I saw him practi-

cally every day. He was living in the same house

with me for practically three months. There was

a half-inch partition between us. His physical

condition was such that he was bothered terribly

with dysentery. He would see him up all hours

of the night; eight or ten times during the night

and every once in a while I would hear him start

to swear. His physical appearance at that time
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was about fifty per cent of what it is now. These

conditions described obtained all the time he was

there. I left shortly after that. I joined the navy.

I saw him about a year and a half after that. I

didn't see him very much. His appearance was

practically the same. I had moved to Stanwood

and didn't see him very much.

The witness CHRIS SAMUELSON further tes-

ti6ed as follows on

Cross-examination.

I knew him when he was hauling gravel. I saw

him every day. I did not work with him. I did

not see him shovel any gravel. He came in with

the team. [59] He was on the job most of the

time. I couldn't remember any time he was off, no.

The witness CHRIS SAMUELSON further tes-

tified as follows on

Redirect Examination.

During the time Mr. Pope described, the afflic-

tion of dysentery was certainly bothering him dur-

ing that time. I had opportunity to observe

whether he was able to control his bowels during

the day. I saw him take his pants down in the

middle of the street. He came home several times

with his pants full.
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The witness CHRIS SAMUELSON further tes-

tified as follows on

Recross-examination.

I was running the shoe-shop. He lived with me
a part of the time. Not very much.

TESTIMONY OF DENNIS O'BRIEN, FOR
PLAINTIFF.

DENNIS O'BRIEN, a witness called on behalf

of the plaintiff, having been first duly sworn on

oath, testified as follows on

Direct Examination.

My name is Dennis O'Brien. I live at Burling-

ton. I am a logger. I know the plaintiff in this

case, and have known him since 1917. He worked

with me at the English Logging Company. I had

charge of the fallers and buckers there. I was

called a bull bucker. The scaler works under the

bull bucker. I have heard the majority of Mr.

Carlson's testimony on the stand. I heard the tes-

timony as to his physical condition at the time he

was working there. With regard to his continuity

of work, at times he was off for a couple of weeks,

and at other times he had to go off to attend to a

call of Nature. I have been on the railroad track

with him w^hen he had to wait on himself then,

[60] and there was a few times when he wasn't

able to go out more than half a day. There was

times when I had to have somebody help him. I
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would not say he was that way continuously—there

were certain times. He was away at times; every

three or four months, maybe more so.

The witness DENNIS O'BRIEN further testi-

fied as follows on

Cross-examination.

Practically, when he was away, he was gone for

a couple of weeks at a time. He was drawing his

pay whenever he was there. He was drawing the

ordinary scaler's wage.

The witness DENNIS O'BRIEN further testi-

fied as follows on

Redirect Examination.

He did a day's work when he was on the job. It

was satisfactory.

TESTIMONY OF F. W. CRUMMETT, FOR
PLAINTIFF.

Mr. F. W. CRUMMETT, a witness called on be-

half of the plaintiff, having been first duly sworn

on oath, testified as follows on

Direct Examination.

My name is F. W. Crummett. At the time he

came up I was in the barber business there. My
business now is selling life insurance. I know
Harry Carlson. In the spring and summer of the

year 1919 I was in Conway. I saw the plaintiff up
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there at that time. I observed from his physical

condition at the time that he was not a very strong

man. He used to rush into my shop and take a

bath and clean up. The dysentery was bothering

him and he had to come in and get clean clothes on.

Sometimes two or three times a da}^ He was un-

able to control his bowels. I have sent out and

purchased new underwear for him. This condi-

tion occurred on an average, four or five times a

week. I could [61] not tell how many months

in the year. For several months. As high as two

or three times a day he would be in there clean-

ing up.

Plaintiff rests.

Whereupon the Government moved for a nonsuit

for the following reasons:

Upon the ground and for the reason that the

evidence adduced at the trial of this case is insuffi-

cient to establish a pHma facie case, and is legally

insufficient to sustain a verdict, particularly upon

the following grounds:

First, he has not proven that the plaintiff was

in the active military service of the United States

between April 6, 1917, and November 11, 1918;

second, there is no proof of any permanent and

total disability having come into existence between

April 6, 1917, and April 28, 1917; and, third, be-

cause the evidence affirmatively shows that the man

was not totally and permanently disabled, from his

work record and other activities until long after

April 28, 1917.
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The COURT.—I will deny the motion at this

time. I will hear all of the evidence.

Mr. POPE.—Exception.

The COURT.—Note an exception.

Whereupon the defendant submitted to the Court

its requested instructions, which requested instruc-

tions were as follows

:

REQUESTED INSTRUCTION No. 1.

You are instructed that this is an action upon

automatic insurance and that the plaintiff is [62]

only entitled to recover if he was in active military

service of the United States on or after April 6th,

1917, and before the 11th day of November, 1918,

and in the event that he became permanently and

totally disabled between the 6th day of April, 1917,

and the date of his discharge from military service,

while in such service and before the expiration of

one hundred and twenty days after entrance into

or emplojrment in the active military service of the

United States, without having applied for insur-

ance. In such event the plaintiff will be deemed

to have been granted insurance payable to him dur-

ing his lifetime in monthly installments of twenty-

five dollars ($25.00) each.

REQUESTED INSTRUCTION No. 2.

In the event that you do not believe from the evi-

dence that the plaintiff was in the active military

service of the United States between the 6th day

of April, 1917, and the 11th day of November, 1918,
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then it will be your duty to return a verdict for the

defendant.

REQUESTED INSTRUCTION No. 3.

In the event that you do not believe that the evi-

dence in this case establishes that the plaintiff be-

came permanently and totally disabled between the

6th day of April, 1917, and the 28th day of April,

1917, both dates inclusive, then the plaintiff is not

entitled to recover and it will be your duty to return

a verdict in favor of the defendant.

REQUESTED INSTRUCTION No. 4.

In the event that you believe from the evidence

that the plaintiff was permanently and totally dis-

abled prior to April 6th, 1917, then and in such

event the [63] plaintiff is not entitled to recover

and you should return a verdict for the defendant.

REQUESTED INSTRUCTION No. 5.

If you believe from the evidence that the plain-

tiff became permanently and totally disabled sub-

sequent to April 28th, 1917, then and in such event

the plaintiff is not entitled to recover and your ver-

dict should be for the defendant.

REQUESTED INSTRUCTION No. 6.

If you believe that on April 28th, 1917, or at any

date subsequent thereto the plaintiff was only par-

tially disabled and that such disability did not

amount to a total disability, then you are instructed

that the plaintiff is not entitled to recover and your

verdict should be for the defendant.
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EEQUESTED INSTRUCTION No. 7.

If you believe from the evidence that the plain-

tiff was employed as a teamster from on or about

May 1st, 1917, to on or about August 30th, 1917,

and if you further believe that he was employed as

a logger for the English Logging Company from on

or about October 28th, 1917, to on or about June

30th, 1920, at an approximate monthly wage of

$130.00, and if you further believe that his employ-

ment during such time was substantially continu-

ous, and that he gave substantial satisfaction to his

employers, then and in such event you are instructed

that the plaintiff was not permanently and totally

disabled during such period and that your verdict

should be for the defendant. [64]

TESTIMONY OF WILLIAM MASON, FOR
DEFENDANT.

Mr. WILLIAM MASON, called as a witness on

behalf of the defendant, being first duly sworn, tes-

tified as follows on

Direct Examination.

My name is William Mason ; I live at Mount Ver-

non. My business is logger. I know the plaintiff,

Harry A. Carlson, in this case. I didn't work

what you call with him from May, 1917, to 1920.

There were two scalers, and I had a certain number

of men to follow and he had a certain number. I

did see him working. He did the same kind of

work that I did, so far as scaling was concerned.
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I never saw him scale; I saw him there. I went

there in November, 1917, and I left there in June,

1918, and I was there during October of 1918. I

could not sav he was there all the time. I was

working in the office a part of the time. He re-

ported for duty when the fallers and buckers did,

except the time when he laid off. I looked up that

time before I left home. I believe it was in March

or April, five or six weeks. As far as I can say,

he w^as regular. I would not want to say that he

worked all the time. It was so far back, and I

didn't even think about it at the time.

TESTIMONY OF JAMES O'HEARN, FOR
DEFENDANT.

Mr. JAMES O'HEARN, called as a witness on

behalf of the defendant, being first duly sworn, tes-

tified as follows on

Direct Examination.

My name is James O'Hearn. I live at Mount

Vernon. I am a logger, employed by the English

Lumber Company. I was so employed in 1917. We
have a part of the records of employment of the

plaintiff, Harry A. Carlson, by the English Log-

ging Company during that time, not all. These

records are kept in the due course of the business

by the company. I know these are the company's

records. They are now in the courtroom. These

records are not kept by me, [65] by the book-

keeper. I did not examine them every day. About
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once a week. Sometime not that often. He went

to work about the fall of 1917. These books do not

show. These records cover the time beginning in

1918. I think they begin in November, 1918. I

don 't know what became of the records prior to that

time. We could not find them. They were mislaid

in the attic somewhere. The records show twenty-

four days as to the employment of the plaintiff in

November, 1918. He received in pay whatever the

going rate was at that time. Four seventy-five or

five dollars a day. He got the regular wage of

scaler. These books show the rate of pay. He got

two rates in November at four seventy-five, which

was the regular scaler's wage, and five seventy-five,

when, I suppose, he was filling the place of the bull

bucker. The bull bucker looks after the fallers and

buckers. He worked twenty-four days that month.

He received four seventy-five for the scaling. The

gross amount was one hundred sixteen dollars.

During December, 1918, he worked seventeen days.

We operated probably that time. I can't say just

the amount. Yes, there was about fifteen days of

that month we were shut down for the Christmas

holidays. The other fallers and buckers worked

about seventeen days. The gross amount of pay

received for that month of work was eighty-three

dollars seventy-five cents. During January, 1919,

he worked sixteen days. We operated about sixteen

days, or seventeen. He received a total pay during

that time of eighty-one dollars. During February,

1919, he worked twenty-two days. We operated
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about the same. The rate was four seventy-five

and the total amount of pay he received during that

time was one hundred four fifty. During the

month of March, he worked about seven days. We
operated about twenty-six. His [66] pay was at

the rate of four seventy-five, and the total received

was thirty-three dollars twenty-five cents. During

April he was off, no work. During May, 1919, he

worked twenty-four and three-quarters. It seems

we operated twenty-six or twenty-seven that month.

He received the rate of four seventy-five, and the

total amount was one hundred sixteen fifty-six.

During June, 1919, he w^orked twenty-seven days.

The camp operated during that month the same time.

He worked every day that the crew worked. He re-

ceived one hundred forty-nine twenty-five. He
worked sixteen days in July, 1919. The fallers

and buckers worked sixteen days that month. He
received pay at the rate of five and a quarter, which

for sixteen days would be eighty-four dollars.

During August, 1919, he worked twenty-nine days.

The other camp buckers and fallers averaged from

twenty-eight to thirty days that month. He received

the rate of five twenty-five, a total of one hundred

fifty-two twenty-five. During the month of Sep-

tember, 1919, he worked twenty-six days. The fall-

ers and buckers worked the same time during that

month. The rate of pay was five and a quarter.

He received for his month's work one hundred

thirty-six fifty. He worked eight days in October,

1919. The fallers and buckers worked that month
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twenty-six or twenty-seven days. His pay was at

the rate of five and a quarter, and he received forty-

two dollars for that month. During November,

1919, he worked twenty-three days. The fallers and

buckers worked about the same, twenty-two or

twenty-three days. He worked twenty-three days

at five and a quarter and received one hundred

twenty dollars and twenty-five cents. During De-

cember, 1919, he worked thirteen days. The rest of

the camp—the fallers and buckers—worked about

the same time. He received five twenty-five a day.

The total amount received was sixty-eight [67]

twenty-five. In January, 1920, he worked twenty-

four days and three-quarters. The fallers and

buckers worked about the same time. His rate of

pay was six fifty. And the total amount received

was one hundred sixty-eighty-eight. He rate of

pay was raised during that time. I think it was

on account of a different arrangement. As I re-

member, the scaler's wages were raised because their

work became more important, as the fallers and

buckers were paid by contract, and that made the

scaler's work more important. We raised the rate

of pay to make them scale more carefully. During

February, 1920, he worked twenty-four and three-

quarters days. He received one hundred sixty-

eighty-eight for that month. The fallers and buck-

ers worked the same time during that month. Dur-

ing the month of March, 1920, he worked eight days

at six and a half. Fifty-two dollars. The fallers

and buckers worked about twenty-six days. In
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April he worked twenty-one and a half days at six

and a half, a total of one hundred thirty-nine

seventy-five. The fallers and backers worked about

twenty-five days. In May, 1920, he worked sixteen

and three-quarters days at six and a half dollars a

day, a total of one hundred eight fifty. During

May, 1920, we operated twenty-six days. He
worked sixteen and three-quarters. The plaintiff

worked thirty days in June, 1920. The fallers and

buckers worked about twenty-six days. He re-

ceived six and a half day, a total amount received of

one hundred ninety-five dollars.

According to my records the plaintiff ceased work

for the English Logging Company about June 30,

1920. As I remember it, he told me he was going

to take vocational training. I have no recollection

of what the record shows about the attendance of

this man in his employment for the English Logging

Company between October, 1917, [68] and No-

vember, 1918. I remember fairly well about this

man's attendance to his duties between October,

1917, and November, 1918. He had to lay off on

certain periods—I can remember something about

laying off to get medical attention, and I always got

someone while he was away. I do not remember

now. We could not find the records from October,

1917, to November, 1918. He used to lay off occa-

sionally. Outside of these periods, his attendance

was very good, steady. So far as I know he was

there almost every day w^hen the other men worked.

I had occasion to observe him in his work while he
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was there. I was very well satisfied with the man-

ner of his work.

The witness JAMES O'HEARN further testified

as follows on

Cross-examination.

I have known Harry Carlson about twenty-five

or twenty-seven years. I have been pretty friendly

with him.

Q. Now, isn't it a fact, when you gave Harry

Carlson this job in 1917, he had told you his illness-

and he asked you to find him some light work, that

he was not able to do heavy work?

Mr. POPE.—I object to that as now proper cross-

examination.

The COURT.—Not proper redirect.

Mr. POPE.—This is not redirect; this is cross-

examination.

The COURT.—Proceed.
Mr. POPE.—Exception.
Q. Now, as a matter of fact,—you testified to

what the books show as to the time Harry was out

there ?

A. Yes, sir. A part of that time was for time

which Harry put in on Sundays and holidays when

the rest of the crew was in town. He would spend

the time in the office, not working, [69] just an-

swering the phone and whatever came in. I might

qualify that a little. If the timekeeper left on Sun-

day, Mr. Carlson was entrusted to take care of the

office.
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He was a log scaler for us. A log scaler is a man

who measures up the logs. His duties were to carry

a scale stick to measure the logs. The labor in that

consists of walking and traveling through the woods,

and traveling over the logs, and figure it up in the

evening. Harry was very careful. He made up

his reports once a month, and I considered his re-

ports very good.

I am pretty sure the crew worked in April, 1919,

the month Harry Carlson did not work. I think

they put in a full month.

The witness JAMES O'HEARN further testified

as follows on

Redirect Examination.

When he was working in the office on Sundays,

we had to have someone working there.

TESTIMONY OF GEORGE SNOW, FOR
DEFENDANT.

GEORGE SNOW, called as a witness on behalf

of the defendant, being first duly sworn, testified as

follows on

Direct Examination.

My name is George Snow. I am with the United

States Customs, at Seattle. I know the plaintiff,

Harry Carlson. He was in training under me

about January to March, 1923. I had occasion dur-

ing that time to observe his work. While he was
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at my place he kept records of the hens, picked up

the eggs and fed the chickens. He did not do gen-

eral work around the place. I had a man hired

to do the heavy work. He did the ordinary work

of looking after the chickens. I gave him light

work to do. I don't remember as to the continuity

of his work, it is so long ago. He [70] wasn't

on the pay-roll and the Government was paying

him, and I wasn't paying him. I don't remember

he was off particularly. He got off when he wanted

to get off. I think he worked regularly, as far as

I can remember.

The witness GEORGE SNOW further testified

as follows on

Cross-examination.

I had occasion to and did observe that he had fre-

quent bowel movements on account of dysentery.

During the daytime very frequently. I laid out the

work, and sometimes he had to make a quick exit.

I always had somebody to help him because I was

totally disabled, and I didn't expect him to do work

I couldn't do. I employed another man to do that.

The witness GEORGE SNOW further testified

as follows on

Redirect Examination.

I didn't employ him to do the heavy work. ••^

'
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TESTIMONY OF DR. ALBERT C. FEAMAN,
FOR DEFENDANT.

Dr. ALBERT C. FEAMAN, called as a witness

on behalf of the defendant, being first duly sworn,

testified as follows on

Direct Examination.

My name is Albert C. Feaman. I graduated from

the medical school of the University of Minnesota.

I have made a specialty of diseases of the chest and

heart for the last ten years. I am at the present

time employed by the United States Veterans' Bu-

reau. I examined the plaintiff on or about July 3,

1923. I found minimal tuberculosis of one of the

upper lobes of the lungs. By minimal lesion I mean

an involvement of the chest and portion of one lobe.

It indicates the amount of involvement. It does

indicate something with reference to the length of

[71] time that the disease has been in existence.

It means that the lesion has not existed any length

of time, long enough to scatter throughout the entire

lobe, or all the lobes on one side. It is our belief

that this shows that the pulmonary lesion has not

been of long duration—that it is of lessened dura-

tion, of recent duration. By recent I mean from

the amount of involvement. It is not the nature of

tuberculosis to confine itself to small portions, un-

less there has been treatment or rest to arrest the

progress of the lesion.

Q. From the findings—from your examination

—
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can you estimate with any degree of accuracy, how

long it has been in existence? One year? Two

years %

Mr. MATHIEU.—That is objected to as incompe-

tent, irrelevant and immaterial. It is leading.

The COURT.—Sustained.

Mr. POPE.—Exception.
Q. From the condition which you found, could

you—what is your best medical judgment, in your

opinion, as to how long the pulmonary condition has

existed ?
\

Mr. MATHIEU.—That is objected to as incom-

petent, irrelevant and immaterial.

The COURT.—It is immaterial. Sustained.

Mr. POPE.—Exception.
Q. Now, Doctor, this pulmonary condition which

you found in this man at this time, this condition

of the lungs, of minimal tuberculosis, precedes the

greater involvement

—

Mr. MATHIEU.—That is objected to as incom-

petent, irrelevant and immaterial.

The COURT.—Sustained.

Mr. POPE.—Exception. [72]

WITNESS.— (Continuing.) Tubercular enteri-

tis usually follows, although it may be primary.

But we usually find a condition of the lungs which

later involves the intestinal tract. The reason is

that during the course of sleep, sputum coming up
is not spit out, but gathers in the throat and is

swallowed and finds its way into the intestines, and

set up an infection in the intestines, and as a result
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of this swelling and irritation, dysentery is the re-

sult, the course of the disease depending upon the

virulence of the bacilli. A live infection of the in-

testines without a precedent tuberculosis could be

gotten by ingestion of foods, such as milk, or by

sputa and ingested by the food, flies, etc. This

rarely ever happens, but that does not overcome

the possibility. Tuberculosis enteritis has been

known by individuals who treat tuberculosis, as a

very serious complication of tuberculosis, resulting

in the sloughing off of the lining membrane of the

intestinal tracts, and resulting in frequent stools

because of cramps. The bacilli lodge in large por-

tions of the intestinal lining, and rarely could we

get a healing of this condition. It is a very serious

condition, and usually results fatally during a com-

paratively short period of time.

Q. Is it possible for this man to have had tuber-

cular enteritis as early as 1917, and done two or

three years' work scaling logs after that, and been

living at this time?

Mr. MATHIEU.—That is objected to as incom-

petent, irrelevant and immaterial.

The COURT.—Sustained.

Mr. POPE.—Exception.
The COURT.—Not upon that ground. It is not

predicated upon the right basis, not upon the ground

that it is immaterial. [73]

Q. Doctor, assuming a man had some enteritis,

or tuberculosis enteritis in the intestines in the

Philippine Islands some time between 1908 and
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1911, and assuming that he was in the federal ser-

vice on or about August, 1916, and was found to

be suffering with enteritis of the intestines at that

time, and assuming that he had enteritis in April,

1917, and assuming that he entered employment as

a teamster on or about May 1st, 1917, and continued

until about August 30, 1917, and that during that

period he had frequent bowel movements day and

night, and assuming that he worked as a log scaler

from on or about October 28, 1917, to on or about

June 30, 1920, and assuming that during that period

he had some treatment at various times for diar-

rhoea or enteritis, and assuming that during that

period he had frequent bowel movements both day

and night, amounting to several times a day at

times, and assuming that on or about November,

1920, he was examined and positive amoeba were

found, and assuming that the condition was such

as found upon your examination in July, 1923, is

it your opinion that this man had tuberculosis en-

teritis in April of 1917? A. No.

Q. What are amoeba?

A. They are an organism which usually develop

in warmer climates and may be found anywhere

where the temperature is sufficient to produce in-

cubation. They are carried into the intestines by

means of drinking water, and there they set up an

infection in the lower portion of the smaller intes-

tines, and the upper portion of the larger intestines,

and the inflammation there results in the destruction

of the membrane and causes peristolsis of the in-
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testines. It has a variable degree of activity.

Some may have very frequent stools, and then after

a series of medication, it may go away for three

[74] or four months, or three or four years, de-

pending upon the degree of destruction of the lin-

ing of the intestines. I have seen cases where we
have not seen amoeba in the stools for several years,

and it was concluded that they were killed by means

of medicine.

The witness, DE. ALBERT C. FEAMAN, fur-

ther testified as follows on

Cross-examination.

I have been at the Veterans' Bureau since April

19, 1922, continuously. I have seen cases where,

after prolonged medication, the amoeba again no

longer may be found. These amoeba imbed in the

walls of the intestines. That is the mode in which

they incorporate themselves into the intestinal tract

—into the bowels. It is quite frequently the course

that there may be period of activity for three or

four months, or years, and then periods of remis-

sion where the amoeba escape from the imbedded

process, and that is the characteristic course of

amoebic dysentery. After being eliminated, the

amoebic germs could not be found. They do not

set up inflammation, only during that period. As-

suming a case where the amoeba have disappeared,

but while in the system imbedded in the intestinal

walls, they create lesions or ulcers, a sloughing off.
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That is not always followed by scar tissue. Some-

times there is a complete replacement of the mu-

cosa. That depends upon the source of ulceration.

If there is a chronic dysentery persisting over a

course of years, we do not expect to find the walls

entirely free from scar tissue. Tuberculous ente-

ritis usually follows tubercular inflammation of the

lungs. The date of my examination was July 3,

1923. The determination as to the red corpuscle

content of the blood is only made where we suspect

some other condition. It is [75] not generally

done in tuberculosis. I did not take any note of

the hemiglobin. That would not mean anything in

the interpretation of tuberculosis as carried out by

the tuberculosis specialists. I believe that the right

lung is the one over which I found an increased

fremitus. I found decreased resonance on one side

—I believe the left lung. I found decreased reso-

nance on the third rib and fourth dorsal spine

upon the one side. I don't recall finding any de-

creased resonance on the left side. If there was

anything it is noted in the record. I don't recall

finding rales about the fourth rib and the fourth

dorsal spine. I don't recall whether I found in

the left lung an increased vocal fremitus about the

third dorsal spine. I found infiltration and fibrosis

of the right upper lobe only. I don't think I found

fibrosis of the left upper.



84 United States of America

TESTIMONY OF HARRY A. CARLSON, IN
HIS OWN BEHALF (IN REBUTTAL).

Whereupon the defendant rested, and the plain-

tiff called HARRY A. CARLSON as a witness in

his own behalf in rebuttal, who testified as fol-

lows on

Direct Examination.

Q. I will show you this discharge. Is that your

signature? A. Yes, sir.

Q. You received that discharge? A. Yes, sir.

The CLERK.—Marked Plaintiff's Exhibit No. 11.

Mr. FLOOD.—We will offer that in evidence.

The COURT.—Is there any objection?

Mr. POPE.—No objections.

The COURT.—Admitted, proceed.

Plaintiff's Exhibit No. 11 was then offered in evi-

dence, there being no objection.

Both sides rest.

Whereupon the Government renewed its mo-

tion for a directed verdict on the same grounds

and for the same reasons as set out in its motion

for a nonsuit, which motion was denied by the Court,

and the Grovernment saved its exception.

Whereupon opening argument in behalf of [76]

the plaintiff was made to the jury by Mr. Flood,

argument on behalf of the defendant by Mr. Pope,

and the closing argument following on behalf of

the plaintiff by Mr. Mathieu.

Whereupon the following instructions were given

to the jury:
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INSTRUCTIONS OF THE COURT TO THE
JURY.

The plaintiff, Gentlemen of the Jury, seeks re-

covery under the laws of the United States under

what is termed automatic insurance; that is, under

the law, if he was on the 6th day of April, 1917, in

active military service of the United States and

within one hundred twenty days and before his dis-

charge he became totally and permanently dis-

abled, he is entitled to recover twenty-five dollars

per month during the period of total and perma-

nent disability. And the law also provides that,

if he was in the service on the 6th day of April,

1917, and from that date to the 28th day of April,

1917, the date of discharge, he became totally

and permanently disabled—or received any disa-

bility—or any disability which he had became ag-

gravated—I mean, disability noticed in the record,

and he thereafter became totally and permanently

disabled, then he would be entitled to recover.

The burden is upon the plaintiff to show by a

fair preponderance of the evidence that he was in

the active military service on the 6th day of April,

1917, and that prior to discharge on the 28th day

of April, he became permanently and totally dis-

abled, and that his service aggravated the amoebic

dysentery condition which he had prior to that time,

as he stated, and I think the record shows—and it

became aggravated so as to develop into total and

permanent disability.
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Preponderance of the evidence means the greater

weight of the evidence, not the greater number [77]

of witnesses testifying to any fact or state of facts;

but it is the convincing quality of the testimony

disclosed by the record evidence, as well as the oral

testimony that has been presented, the evidence

that bears the scales of justice down to any degree

beyond the equal balance.

If the plaintiff was on or after April 6, 1917, in

the military service of the United States, under the

law he will be held conclusively to have been in

sound condition when examined and accepted and

enrolled, except as to defects of record made by

proper authorities, made at or prior to the incep-

tion of active service to the extent which such de-

fect is made of record. The only disability dis-

closed by the record, as I remember, is the amoebic

dysentery condition.

It is also provided by law that when an ex-service

man is shown to have had, prior to January 1, 1925,

an active tuberculosis revealed or amoebic dysen-

tery developed to a ten per centum disability or

more, shall be presmned to have acquired his disa-

bility in such service—in this case, between April

6, 1917, and the 28th day of April, 1917—or to have

suffered an aggTavation of a pre-existing amoebic

or tubercular condition in such service between the

dates given; and said presumption shall be conclu-

sive in cases of active tuberculosis, and in cases of

amoebic dysentery the j)resumption must be rebut-

ted by clear and convincing evidence; so, as to the

tubercular condition found in July, 1923, that pre-



vs. Harry A. Carlson. 87

sumption is conclusive that it was developed during

his military service, if he was in the military ser-

vice. And as to the amoebic dysentery condition,

the presumption is that it was developed during

that time, or aggravated during that time, but that

may be overcome by clear and convincing testimony,

and which you must [78] determine from the evi-

dence which has been admitted in the case—the

record evidence and the oral testimony.

In this case, if you find that the plaintiff was in

the active military service on the 6th day of April,

1917, and during that time, while in the service and

prior to his discharge on April 28, 1917, the amoebic

condition was aggravated and developed into a total

and permanent disability prior to his discharge,

then he would be entitled to recover in this case.

Or if the tubercular condition which the law pre-

sumes was acquired during that period operated on

and in conjunction with the amoebic dysentery con-

dition, became aggravated, so that they made him

totally and permanently disabled from following

a substantially gainful occupation, then he would

be entitled to recover.

As I stated a minute ago, there is evidence, and

made a matter of report by the examining board,

and the plaintiff testified he had amoebic dysentery

prior to April 6, 1917, and it is for you to determine

whether that condition became aggravated after

April 6, 1917, and before April 28, 1917, into a

total and permanent disability; or if you find that

he had active tuberculosis prior to January 1, 1927,

and that is conceded by the testimony, then it is
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conclusively presumed that the tubercular condi-

tion existed prior and at the time of discharge, and

its inception was between April 6, and April 28,

1917. And you must determine whether this tuber-

cular condition rendered him totally and perma-

nently disabled prior to his discharge in April,

1917, and whether that and the amoebic dysentery

together have rendered him totally and permanently

disabled—had rendered him totally and perma-

nently disabled at the time of discharge. [79]

Take into consideration the evidence presented

as to his subsequent condition, his ability to work,

as disclosed.

If you do not believe that the plaintiff was in the

active military service of the United States between

the 6th and the 28th of April, 1917, or that, being

in the service, he did not become totally and perma-

nently disabled while in the service, or that he be-

came totally and permanently disabled after his

discharge from the service of the United States,

then you would find in favor of the defendant.

The disability, in order to enable the plaintiff to

recover, must be total. Partial disability will not

suffice, even though the partial disability may be

permanent; and in order to determine the degree

of disability you will take into consideration the

employment of the plaintiff subsequent to his dis-

charge from the army, his employment as a truck

driver, on the poultry farm, his employment in the

English Logging Company, the regularity of his

attendance at work, the duties which he performed,

the compensations which he received, the length of
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time employed, his attendance in vocational training

given by the Veterans' Bureau. Take all of these

elements into consideration and determine whether

the condition was permanent and total at and prior

to his discharge—developed subsequent to the 6th

of April, 1917.

The fact that he may have suffered great humilia-

tion and inconvenience by inability to control his

bowels, does not of itself show total and permanent

disability, but you must take all the elements dis-

closed by the testimony which would bear upon his

physical condition [80] and mental condition

with relation to his ability to work, into considera-

tion. M

In determining total disability, you are instructed

that there are two elements involved : First, it must

be total, and second, it must be permanent—reason-

ably certain to continue throughout life. Total dis-

ability is deemed permanent when it results from a

fixed condition of mind and/or body which renders

it reasonably certain that the sufferer will continue

to be disabled throughout the remainder of his life-

time. This total disability is a relative term. It is

not confined to the plaintiff's strength or employ-

ment or facility to carry on in his usual vocation;

it is not a condition which prevents him from doing

anything whatsoever pertaining to his usual voca-

tion, but only to the extent that he could not do any

and every kind of activity pertaining to any gain-

ful occupation.

The measure of total disability is whether the in-

sured's disability incapacitated him and have ren-
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dered it impossible for him to do anything within

the requirements to follow continuously any gainful

occupation. The term, "continuously" is signifi-

cant. The ability to apply one's self spasmodically

or intermittently for short periods of time, does

not meet the requirement, the intendment being that

the injured party, or the afflicted party, shall be able

to adapt himself to some occupation or pursuit or

employment, every part of which employment he

can discharge, and which will give him continuous,

gainful results, something which will be dependable

for earning a livelihood. The amount of gain is

not so material, except that it must be tantamount

to a substantially, gainful employment.

Total and permanent disability, within the mean-

ing of this law and policy, does not necessarily

[81] mean that the plaintiff must be bedridden

or bedfast. An attempt to work, inability to work

being present, does not necessarily negative a con-

dition of permanent and total disability; but the

essence of the permanent and total disability in-

volves this question which you must answer as a

question of fact; Was the plaintiff at all times

subsequent to his discharge, on the day subsequent

to his discharge, suffering from an impairment of

mind and/or body which prevented him from fol-

lowing a gainful pursuit, and has it been since said

time reasonably certain that this condition will con-

tinue throughout his life.

You will consider all of the evidence which the

Court admitted, fairly. These exhibits will be sent
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to the jury-room for your examination and inspec-

tion.

Take into consideration the oral testimony on the

witness-stand, the condition of the plaintiff during

the history of his life, as disclosed, subsequent to

his discharge, his employment, the length of time

employed, and the intermittent periods when not

employed, to effect a cure, or receiving medical

treatment. And if you find that during all of the

time he was permanently and totally disabled, then

you will find for the plaintiff, if you find that he

was in the military service on April 6, 1917, and

after April 8, 1917, and his total and permanent

disability dated from that period of military service.

It will require your entire number to agree upon

a verdict, and when you have agreed you will cause

it to be signed by your foreman whom you will elect

immediately upon retiring to the jury-room.

Two forms of verdict will be sent in. One will

be for the defendant; and the other will be for the

plaintiff, and fix the date of total and permanent

disability [82] after April 6, 1917, and on or be-

fore April 28, 1917.

Whereupon counsel for the defendant took an ex-

ception to the instruction that on April 6, 1917,

imless the disability was noted by the service records

at that time, the fact of enlistment is a conclusive

presumption that he was in sound condition, on the

ground that the evidence does not support the in-

struction. That was the disability that was of rec-

ord at the time.
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The COURT.—I recited the law. I think the

jury is correctly instructed. Note an exception.

The defendant took a second exception to the in-

struction that the presumption of the tuberculosis

found in 1923, is that it developed in 1917.

The COURT.—I recited the law.

The defendant then took an exception to the in-

struction that if the amoebic dysentery which ex-

isted in 1917 was aggravated by tuberculosis which

was presumed to exist, and that they together made
him totally and permanently disabled, on the ground

that an actual condition could not be aggravated

by one presumed by law.

The COURT.—The jury will consider all of the

testimony with relation to that instruction bearing

upon the disability, and what relation, if any, under

the testimony given by the witnesses and disclosed

by the record, these ailments would have to his con-

dition.

The defendant then took an exception to the re-

fusal of the Court to give defendant's requested in-

struction No. 4.

The COURT.—Oh, I gave that. I said the per-

manent and total disability must have obtained be-

tween April 6, and April 28, 1917. Of course, he

can't recover [83] if he was totally and perma-

nently disabled before April 6, 1917.

The defendant then took an exception to the

Court's refusal to give defendant's requested in-

struction No. 7.

The COURT.—You will take into consideration

all of the employment at the logging company camp,



vs. Harry A. Carlson. 93

the periods of continuance of the employment, and

the periods in which he was not engaged, and de-

termine from all of the evidence presented whether

he was permanently and totally disabled.

Mr. MATHIEU.—I want to call your Honor's

attention with reference to the presumption created

by law. Your Honor stated 1927, instead of 1925.

The COURT.—If I used any other date in the

instructions, it should be 1917.

Mr. MATHIEU.—That is with reference to pre-

sumption, 1927.

The COURT.—1917, 1923 and 1925 are the only

dates I intended to use in my instructions, and the

presumption obtained only if it was discovered

prior to January 1, 1925.

Mr. MATHIEU.—Just for the purpose of cor-

recting the record, I think that is proper.

The plaintiff then took exception to the Court's

instruction with regard to the disability prior to ser-

vice, its failure to give plaintiff's requested instruc-

tions No. 5, 6, 7, and 8. [84]

Whereupon the jury retired to deliberate on their

verdict.

The defendant herein prays that this, its proposed

bill of exceptions, be allowed, settled and signed.

ANTHONY SAVAGE,
United States Attorney.

TOM DE WOLFE,
Assistant United States Attorney.

LESTER E. POPE,

Regional Attorney, United States Veterans' Bu-

reau.
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[Endorsed] : Lodged Apr. 26, 1930.

Received a copy of the within deft's. proposed bill

of exceptions this 26 day of Apr., 1930.

GEORGE E. MATHIEU,
GEORGE E. FLOOD,

Attorneys for Pltf. [85]

[Title of Court and Cause.]

ORDER SETTLING BILL OF EXCEPTIONS.

The above cause coming on for hearing on this

day, on the application of the defendant, to settle

its bill of exceptions heretofore duly lodged in this

cause, counsel for all parties appearing; and it ap-

pearing to the Court that the time within which to

serve and file its bill of exceptions in the foregoing

cause, has been duly extended, and that said bill of

exceptions, as heretofore lodged with the Clerk, is

duly and seasonably presented for settlement and

allowance; and it further appearing that said bill

of exceptions contains all the material facts occur-

ring upon the trial of the case, together with the

exceptions thereto, and all of the material matters

and things occurring upon the trial, except the ex-

hibits introduced in evidence, which are hereby

made a part of said bill of exceptions by reference

and incorporation; and the Court being fully ad-

vised,

IT IS BY THE COURT ORDERED that the

said bill of exceptions be and the same is hereby
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settled as a true bill of exceptions in said cause,

which contains all of the material facts, matters,

things and exceptions thereto occurring upon the

trial of said cause, and the same is hereby certified

accordingly by the undersigned Judge of this court,

who presided at the trial of said cause, as a true,

full and correct bill of exceptions and the Clerk of

the court is hereby ordered to file the same as a

record in said cause and transmit it to the Honor-

able Circuit Court of Appeals for the Ninth Circuit.

Signed in open court this 23 day of June, 1930.

JEREMIAH NETERER,
United States District Judge.

[Endorsed] : Filed Jun. 23, 1930. [86]

[Title of Court and Cause.]

NOTICE OF APPEAL.

To Harry A. Carlson, Plaintiff, and to George

Mathieu and George Flood, Attorneys for Said

Plaintiff:

YOU AND EACH OF YOU will please take

notice that the United States of America, defend-

ant in the above-entitled cause, hereby appeals to

the United States Circuit Court of Appeals for the

Ninth Circuit from the judgment, decree and order

entered in the above-entitled cause on the 14th day

of March, 1930, and that the certified transcript of

record will be filed in the said Appellate Court
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within thirty (30) days from the filing of this no-

tice.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

LESTER E. POPE,
Regional Attorney, U. S. Veterans' Bureau.

Received a copy of the within notice this 16 day

of June, 1930.

GEORGE E. MATHIEU,
Attorney for .

Received a copy of the within notice of appeal

this 16 day of June, 1930.

GEO. E. FLOOD,
Attorney for .

[Endorsed] : Filed Jun. 16, 1930. [87]

[Title of Court and Cause.]

PETITION FOR APPEAL.

The above defendant, feeling itself aggrieved by

the order, judgment and decree made and entered

in this cause on the 14th day of March, 1930, does

hereby appeal from the said order, judgment and

decree, in each and every part thereof, to the Cir-

cuit Court of Appeals for the Ninth Circuit, for

the reasons specified in the assignment of errors

herein, and said defendant prays that its appeal be

allowed and citation be issued as provided by law,
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and that a transcript of the record, proceedings and

papers upon which said order, judgment and de-

cree was based, duly authenticated, be sent to the

United States Circuit Court of Appeals for the

Ninth Circuit, as by the rules of said court in such

cases made and provided.

ANTHONY SAVAGE,
United States Attorney,

TOM DeWOLFE,
Assistant United States Attorney.

LESTER E. POPE,
Regional Attorney, U. S. Veterans' Bureau.

Received a copy of the within pet. this 16 day of

June, 1930.

GEORGE E. MATHIEU,
Attorney for Pltf.

Received a copy of the within petition this 16 day

of June, 1930.

GEO. E. FLOOD,
Attorney for Pltf.

[Endorsed] : Filed Jun. 16, 1930. [88]

[Title of Court and Cause.]

DEFENDANT'S ASSIGNMENT OF ERRORS.

Comes now the United States of America, defend-

ant in the above-entitled action, by Anthony Savage,

United States Attorney for the Western District of

Washington, and Tom DeWolfe, Assistant United
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States Attorney for said district, and in connection

with its notice of appeal herein and petition for ap-

peal herein, assigns the following errors, which it

avers occurred at the trial of said case, which were

duly excepted to by it and upon which it relies to

reverse the judgment herein:

I.

The District Court erred in excluding evidence

oifered by the Government as follows, to which ex-

clusion the Government took exception:

Q. (By Mr. POPE.) From the findings—

from your examination—can you estimate with

any degree of accuracy, how long it has been in

existence? One year? Two years?

Mr. MATHIEU.—That is objected to as in-

competent, irrelevant and immaterial. It is

leading.

The COURT.—Sustained.

Mr. POPE.—Exception. [89]

Q. (By Mr. POPE.) From the condition

which you found, could you—what is your best

medical judgment, in your opinion, as to how

long the pulmonary condition has existed?

Mr. MATHIEU.—That is objected to as in-

competent, irrelevant and immaterial.

The COURT.—It is immaterial. Sustained.

Mr. POPE.—Exception.

Q. (By Mr. POPE.) Now, Doctor, this pul-

monary condition which you fomid in this man

at this time, this condition of the lungs, of min-



vs. Harry A. Carlson. 99

imal tuberculosis, precedes the greater involve-

ment

—

Mr. MATHIEU.—That is objected to as in-

competent, irrelevant and immaterial.

The COURT.—Sustained.

Mr. POPE.—Exception.

II.

The District Court erred in denying the defend-

ant's motion for a nonsuit at the close of the plain-

tiff's case, which motion for a nonsuit was inter-

posed on the following grounds

:

FIRST : Upon the ground and for the reason that

the evidence adduced at the trial of this case was in-

sufficient to establish a prima facie case, and was

legally insufficient to sustain a verdict, and particu-

larly upon the following grounds:

(a) That the plaintiff had not proven that he was

in the active military service of the United States

between April 6, 1917, and Nov. 11, 1918.

(b) That there was no proof of any permanent

and total disability having come into existence be-

tween April 6, [90] 1917, and April 28, 1917.

(c) Because the evidence affirmatively showed

that plaintiff was not permanently and totally dis-

abled from his work record, and other activities,

until long after April 28, 1917.

To which denial the defendant took exception.

III.

The District Court erred in denying defendant's

motion for a directed verdict at the end of all the
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testiniony, which motion for a directed verdict was
interposed on the following grounds:

FIRST : Upon the ground and for the reason that

the evidence adduced at the trial of this case was

insufficient to establish a prima facie case, and was

legally insufficient to sustain a verdict, and particu-

larly upon the following grounds:

(a) That the plaintiff had not proven that he

was in the active military service of the United

States between April 6, 1917, and Nov. 11, 1918.

(b) That there w^as no proof of any permanent

and total disability having come into existence be-

tween April 6, 1917, and April 28, 1917.

(c) Because the evidence affirmatively showed

that plaintiif was not permanently and totally dis-

abled from his work record, and other activities,

until long after April 28, 1917.

To which denial the defendant took exception.

IV.

The District Court erred in refusing to give de-

fendant's requested instruction No. 4, which in-

struction was requested of the Court by the defend-

ant in writing at the proper time during the trial

below, and which instruction [91] is in words as

follows

:

"In the event that you believe from the evi-

dence that the plaintiff was permanently and

totally disabled prior to April 6th, 1917, then

and in such event the plaintiff is not entitled to

recover and you should return a verdict for the

defendant. '

'
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V.

The District Court erred in refusing to give de-

fendant's requested instruction No. 7, which in-

struction was requested of the Court by the defend-

ant in writing at the proper time during the trial

below", and which instruction is in words as follows

:

"If you believe from the evidence that the

plaintiff became permanently and totally dis-

abled subsequent to April 28th, 1917, then and

in such event the plaintiff is not entitled to

recover and your verdict should be for the de-

fendant. '

'

VI.

The District Court erred in instructing the jury

as follows:

"If the plaintiff' was on or after April 6,

1917, in the military service of the United

States, under the law he vnll be held conclu-

sively to have been in somid condition when

examined and accepted and enrolled, except as

to defects of record made by proper authorities,

made at or prior to the inception of active ser-

vice to the extent which such defect is made of

record. The only disability disclosed by the

record, as I remember, is the amoebic dysen-

teiy condition."

VII.

The District Court erred in instructing the jury

as follows:

"It is also provided by law that when an

ex-service man is shown to have had, prior to
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January 1, 1925, an active tuberculosis revealed

or amoebic dysentery developed to a ten per

centum disability or more, shall be presumed

to have acquired his disability in such service

—in this case, between April 6, 1917, and the

28th day of April, 1917—or to have suffered an

aggravation of a pre-existing amoebic or tuber-

cular condition in such service between the dates

given; and said presumption shall be conclu-

sive in cases of active [92] tuberculosis, and

in cases of amoebic dysentery the presumption

must be rebutted by clear and convincing evi-

dence; so, as to the tubercular condition found

in July, 1923, that presumption is conclusive

that it was developed during his military ser-

vice, if he was in the military service."

VIII.

The District Court erred in instructing the jury

as follows:

"And as to the amoebic dysentery condition,

the presumption is that it was developed dur-

ing that time, or aggravated during that time,

but that may be overcome by clear and con-

vincing testimony, and which you must deter-

mine from the evidence which has been ad-

mitted in the case—the record evidence and

the oral testimony. '

'

IX.

The District Court erred in instructing the jury

as follows:
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"In this case, if you find that the plaintiff

was in the active military service on the 6th

day of April, 1917, and during that time, while

in the service and prior to his discharge on

April 28, 1917, the amoebic condition was ag-

gravated and developed into a total and perma-

nent disability prior to his discharge, then he

would be entitled to recover in this case. Or
if the tubercular condition which the law pre-

sumes was acquired during that period oper-

ated on and in conjunction with the amoebic

dysentery condition, became aggravated, so that

they made him totally and permanently dis-

abled from following a substantially gainful oc-

cupation, then he would be entitled to recover."

X.

The District Court erred in instructing the jury

as follows:

"As I stated a minute ago, there is evidence,

and made a matter of report by the examining

board, and the plaintiff testified he had amoe-

bic dysentery prior to April 6, 1917, and it was

for you to determine whether that condition

became aggravated after April 6, 1917, and be-

fore April 28, 1917, into a total and permanent

disability; or if you find that he had active

tuberculosis prior to January 1, 1927, and that

is conceded by the testimony, then it is conclu-

sively presumed that the tubercular condition

existed prior and at the time of discharge, and
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its inception was between April 6, and April 28,

1917." [93]

XI.

The District Court erred in denying tlie defend-

ant's motion for a new trial.

XII.

The District Court erred in entering judgment

upon the verdict herein when the evidence adduced

at the trial of this action was insufficient to sustain

the verdict or the judgment herein.

ANTHONY SAVAGE,
United Stages Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

LESTER E. POPE,
Regional Attorney, U. S. Veterans' Bureau.

Received a copy of the within assgt. of errors this

16 day of June, 1930.

CEOROE E. MATHIEU,
Attorney for Pltf.

Received a copy of the within assignment this 16

day of June, 1930.

GEO. E. FLOOD,
Attorney for Pltf.

[Endorsed] : Filed Jun. 16, 1930. [94]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

On the application of the defendant herein,

IT IS HEREBY ORDERED that an appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit from the judgment heretofore en-

tered and filed herein on the 14th day of March,

1930, be, and the same is, hereby allowed.

IT IS FURTHER ORDERED that a certified

transcript of the record, testimony, exhibits, stipu-

lations, and all proceedings be forthwith trans-

mitted to said United States Circuit Court of Ap-

peals for the Ninth Circuit.

Done in open court this 16 day of June, 1930.

JEREMIAH NETERER,
United States District Judge.

Received a copy of the within order this 16 day

of June, 1930.

GEO. E. FLOOD,
Attorney for .

Received a copy of the within order this 16 day

of June, 1930.

GEORGE E. MATHIEU,
Attorney for Pltf

.

[Endorsed] : Filed Jun. 16, 1930. [95]
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[Title of Court and Cause.]

STIPULATION RE TRANSMISSION OF
ORIGINAL EXHIBITS.

IT IS HEREBY STIPULATED between the

parties to the above-entitled action, by and through

their respective attorneys of record, and the Clerk

of the above-entitled court may send and transmit

the original exhibits admitted in evidence, herein to

the Clerk of the Circuit Court of Appeals for the

Ninth Circuit for the purpose of appeal herein, in

lieu of copies thereof being printed and transmitted.

GEORGE E. MATHIEU,
GEORGE E. FLOOD,

Attorneys for Plaintiff.

ANTHONY SAVAGE,
United States Attorney,

TOM DeWOLFE,
Assistant United States Attorney,

LESTER E. POPE'

Regional Attorney, United States Veterans' Bureau,

Attorneys for Defendant.

Received a copy of the within stipulation this 25

day of June, 1930.

WETTRICK & WETTRICK and

GEO. E. FLOOD,
Attorneys for Pltf.

[Endorsed] : Filed Jun. 26, 1930. [96]
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[Title of Court and Cause.]

ORDER RE TRANSMISSION OF ORIGINAL
EXHIBITS.

Upon application of the defendant herein and
pursuant to stipulation,

—

IT IS HEREBY ORDERED that the Clerk of

the above-entitled court do and he is hereby directed

to transmit to the Clerk of the Circuit Court of

Appeals for the Ninth Circuit all the exhibits of

both parties herein which were admitted in evidence

at the trial in lieu of certified copies thereof being

transmitted to the Clerk of said Court of Appeals.

Done in open court this 26th day of June, 1930.

JEREMIAH NETERER,
United States District Judge.

O. K. as to form.

GEORGE E. MATHIEU.
GEO. E. FLOOD.

Received a copy of the within order this 25 day

of June, 1930.

WETTRICK & WETTRIClK and

GEO. E. FLOOD,
Attorneys for Plaintiif

.

[Endorsed] : Filed Jun. 26, 1930. [97]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the Above-entitled Court:

You will please issue certified copies of the fol-

lowing papers in the above-entitled cause to com-

prise the transcript of record on appeal, and trans-

mit the same, duly authenticated, to the Court of

the United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California:

1. Complaint.

2. Answer.

&T Reply. (None filed.)

4. Verdict.

5. Order of February 26th extending time sixty

days in which to lodge bill of exceptions.

6. Judgment.

7. Stipulation and order filed April 14th extend-

ing time to June 1st in which to lodge bill

of exceptions.

8. Motion for new trial.

9. Order of April 21st continuing defendant's

motion for new trial.

10. Order of April 28th continuing defendant's

motion for new trial.

11. Order of May 5th continuing defendant's mo-

tion for new trial.

12. Order of May 12th continuing defendant's mo-

tion for new trial.



vs, Harry A. Carlson. 109

13. Order of May 13th fixing May 26th as date for

settling bill of exceptions.

14. Order of May 19th continuing motion for new

trial.

15. Order of May 26th continuing settling of bill

of exceptions one week.

16. Journal entry of June 2d denying defendant's

motion for new trial.

17. Journal entry of June 2d continuing settling

of bill of exceptions to June 9th.

18. Journal entry of June 9th continuing settling

of bill of exceptions to June 16th.

19. Journal entry of June 16th granting amend-

ment to bill of exceptions, and allowing one

week in which to file engrossed bill. [98]

20. Notice of appeal.

21. Petition for appeal.

22. Defendant's assignments of error.

23. Citation on appeal.

24. Order allowing appeal.

25. This praecipe.

26. Bill of exceptions.

27. Order and stipulation for transmission of origi-

nal exhibits.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLPE,
Assistant United States Attorney.



110 United States of America

Received a copy of the within praecipe this 24 day

of June, 1930.

WETTRICK & WETTRICK and

GEO. E. FLOOD,
Attorneys for Pltf.

GEORGE E. MATHIEU,
By F. D.,

Atty. for Pltf.

[Endorsed] : Filed Jun. 24, 1930. [99]

[Title of Court and Cause.]

SUPPLEMENTAL PRAECIPE FOR TRAN-
SCRIPT OF RECORD ON APPEAL.

To the Clerk of the Above-entitled Court

:

You will please issue certified copies of the fol-

lowing record in the above-entitled cause as a sup-

plemental transcript of record on appeal, and trans-

mit the same, duly authenticated, to the Clerk of

the United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California

:

1. Docket entry of June 2d, 1930, showing waiver

of argument by the defendant and denial of

motion for new trial.

2. This praecipe.

GEORGE E. FLOOD,
GEORGE E. MATHIEU,

Attorneys for Plaintiff.
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Received copy of the within supplemental prae-

cipe this 27th day of June, 1930.

ANTHONY SAVAGE,
Attorney for Deft.

[Endorsed] : Filed Jun. 27, 1930. [991/2]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, Ed. M. Lakin, Clerk of the United States Dis-

trict Court for the Western District of Washing-

ton, do hereby certify this typewritten transcript

of record, consisting of pages numbered from 1 to

99, inclusive, to be a full, true, correct and complete

copy of so much of the record, papers and other

proceedings in the above and foregoing entitled

cause, as is required by praecipes of counsel, filed

and shown herein, as the same remain of record and

on file in the office of the Clerk of said District

Court, and that the same constitute the record on

appeal herein from the judgment of the said United

States District Court for the Western District of

Washington to the United States Circuit Court of

Appeals for the Ninth Circuit.

I further certify the following to be a full, true

and correct statement of all expenses, costs, fees

and charges incurred in my office by or on behalf of
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the appellant herein, for making record, certificate

or return to the United States Circuit Court of Ap-

peals for the Ninth Circuit in the above-entitled

cause, to wit: [100]

Clerk's fees (Act Feb. 11, 1925) for making

certificate, record or return, 237 folios

at 15^ $35.55

Appeal fee, Section 5 of Act 5 . 00

Certificate of Clerk to Transcript of Record. . . 50

Certificate of Clerk to Original Exhibits 50

Total $41.55

I hereby certify that the above cost for preparing

and certifying record, amounting to $41.55, has not

been paid to me for the reason that the appeal herein

is being prosecuted by the United States of Amer-

ica.

I further certify that I hereto attach and here-

with transmit the original citation issued in the

cause.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the official seal of said District

Court at Seattle, in said District, this 30 day of

June, 1930.

[Seal] ED. M. LAKIN,
Clerk United States District Court, Western Dis-

trict of Washington.

By T. W. Egger,

Deputy. [101]
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[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,

Western District of Washington,

Northern Division,—ss.

The President of the United States to Hariy A.

Carlson, Plaintiff Above Named, and George

Mathieu and George Flood, His Attorneys

:

YOU AND EACH OF YOU are hereby cited and

admonished to be and appear in the United States

Circuit Court of Appeals to be held at the city of

San Francisco, California, in the Judicial Circuit,

on the 16th day of July, 1930, pursuant to an or-

der allowing appeal filed in the office of the Clerk

of the above-entitled court, appealing from the final

judgment signed and filed on the 14th day of March,

1930, wherein the United States of America is de-

fendant and Harry A. Carlson is plaintiff, to show

cause, if any there be, why the judgment rendered

against the said appellant, as in said order allowing

appeal mentioned, should not be corrected and why

justice should not be done to the parties in that be-

half.

WITNESSETH, the Honorable JEREMIAH
NETERER, United States District Judge for the

Western District of Washing-ton, Northern Divi-

sion, this 16th day of June, 1930.

[Seal] JEREMIAH NETERER,
United States District Judge. [102]
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Received a copy of the within citation this 16

day of June, 1930.

GEORGE E. MATHIEU,
Attorney for Plff.

Received a copy of the within citation this 16

day of June, 1930.

GEO. E. FLOOD,
Attorney for Plff.

[Endorsed] : Filed Jun. 16, 1930. [103]

[Endorsed] : No. 6186. United States Circuit

Court of Appeals for the Ninth Circuit. United

States of America, Appellant, vs. Harry A. Carlson,

Appellee. Transcript of Record. Upon Appeal

from the United States District Court for the West-

ern District of Washington, Northern Division.

Filed July 1, 1930.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


